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The Aldrich Bis t is surprising that the publication of the pro- 
Reception. ._ posal of Senator Aldrich of a measure to reform 
the currency has been given so inconsiderate 
a reception at the hands of bankers and the public in general. When it is 
recalled that for some months past there has been an expectation that the 
plan would be forthcoming at any time, the financial world agog, as it 
were, to know what the leader of the dominant party in Congress would 
propose, the actual result has not been at all commensurate with the im- 
portance of the event. For it cannot be gainsaid that the event is epoch- 
making; it was the first official announcement of the Chairman of the 
National Monetary Commission, and while not the expression of the 
views of that body officially, it unquestionably means that the final rec- 
ommendation will be in favor of a centralization plan not unlike Senator 
Aldrich’s in the general lines. No halfway measure would have a ghost 
of a chance with the Commission and probably even less with the public 
at large. 


A Comptex Of course the measure is a complex one; it contains 
Measure. many far-reaching features which bankers, not to men- 
tion the public in general, would naturally wish to con- 
sider and study with great care before passing judgment. But a fortnight 
has passed and there have still been less than half a dozen comprehen- 
sive opinions of bankers published; opinions which actually show an un- 
derstanding of the measure and the courage to express views upon it. 
We can hardly attribute this to political considerations, because the si: 
lence is as general on one side as on the other. And it is noteworthy 
that the silence is as profound among political leaders as among bank- 
ers. Nodoubt many hesitate to accept the leadership of the Senator 
on this issue; but that disinclination should not cause them to refrain 
from giving the public the benefit of their views pro or con. The pub- 
lic has.a right to look for opinions from those whose business entitles 
them to have opinions. 
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The Question It is hardly conceivable that the great majority of 
Up for Debate. bankers have been disappointed at the product of 

Senator Aldrich’s long study and deliberation. True 
we have heard that some are dissatisfied with that plan; regard it im- 
perfect and falling below their expectations. It should not be forgotten 
that the Senator himself does not regard it perfect and has published it 
more as a declaration of principles to invite discussion than as a per- 
fected plan. He has, as it were, opened the debate and invited all of us 
to join in; his position in public life entitles him to responses carefully 
considered and without prejudice. Those who have hitherto had so much 
to say about our needs in the way of reform, now have the floor. We 
expect to hear from them, and hope they will keep the question well to 
the front. 


The Washington _ !t was timely that the monetary conference called 
Conference. by the National Board of Trade met in Washing- 
ton the day after the publication of the Aldrich 
plan; and it was a coincidence worthy of notice that the great majority 
of resolutions brought forward by the commercial bodies represented 
favored some form of central organization, thus agreeing with the Sen- 
ator’s views in advance; for these resolutions were in print before his 
plan was. Thus the conference could readily appreciate the latter. 
Nevertheless it adopted its own resolutions, which were almost verbally 
those brought from New York, in the delegations from whose commer- 
cial bodies were Mr. Paul M. Warburg and Mr. M. L. Muhleman, each 
of whom had published a plan for a central organization. The action 
of the conference was very nearly unanimous; and its most important 
step was to invite the commercial bodies of the country to organize a 
campaign of education. To that end the chairman, Mr. C. Stuart Pat- 
terson of Philadelphia, was instructed to appoint an organization com- 
mittee with headquarters at Chicago. Mr. Patterson, it will be re- 
membered, was one of the most active workers in the Indianapolis con- 
ference of 1897, whose labors led to the enactment of the gold standard 
law of 1900. It is encouraging to find the commercial interests taking 
an active part in the movement. 


s,s 


Bank Deposit The decision of the Supreme Court of the United 
Guarantee. States upholding the constitutionality of the Okla- 
homa deposit guarantee law, has stimulated action 

toward similar legislation in other states. New York, Illinois, Indiana 
and other states have bills pending upon this subject and in the Federal 
Congress greater activity may be looked for when the new House of 
Representatives, with its democratic majority gets to work. The ques- 
tion is likely to become a burning one if there are more bank failures 
such as New York City recently experienced. And if many states pass 
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such laws, wherein national banks may have no part, there will be a 
demand fora Federallaw. The form of paternalism which would thus 
be engrafted on our legislation is obnoxious to so many that the hope is 
entertained that the problem may be solved by means of private guar- 
antees by strong corporations. 


a If there is a real demand for such kind of in- 
Public Guarantee. surance on the part of the people, there can be 
no question but that private rather than public 

means should be used to furnish it. Not only would the paternalistic 
features thus be removed, but the additional safeguards established by 
private examinations of banks would prove desirable. Improved as the 
public examinations have become, compared with what they were a dec- 
ade ago, it remains that where other examinations are now resorted to 
there is a more decided sense of safety among directors of institutions. 
If this were added generally to the scheme of supervision of all banks, 
by strong corporations acting upon self-interest as part of a well-devised 
business scheme, the result could not fail to be beneficial to all. Fewer 
failures, fewer ‘‘runs,’’ less uneasiness among depositors as well as 


among managers. 
— 


Secretary MacVeagh’s ‘The Secretary of the Treasury has been 
Reforms. quietly, and without ostentatious advertis- 

ing, at work to have Congress pass cer- 

tain beneficial legislation which will result in advantages to banking 
business in general. Thus he has obtained the consent of Congress to 
exclude the Panama Canal bonds from availability for security for na- 
tional bank circulation. The status of the old 2 per cents. warrants 
this step, particularly as it may be necessary to float the Panamas at 3 
per cent. The whole problem of the 2 per cents. must some day be 


seriously considered, and unless it is done in connection with a general 
currency reform plan, it must be covered by a separate law. Secretary 
MacVeagh is clearly doing all that he can to anticipate difficulties and 
forestall them. He will in the near future have to avail himself of the 
power to borrow to meet canal expenses, and Congress has properly ac- 
corded him the desired power to make the most business-like arrangement 
possible. 


Giese tor The Secretary has also asked Congress to permit 
Customs Duties. him to receive certified checks upon national 
banks under certain restrictions in payment of 

duties on imports. The law and practice from the beginning of the 
Government under the Constitution has been to exact cash for these 
payments. It will be recalled that last summer the American Bankers’ 
Association, through a committee, asked the Secretary to provide for a 
modification of this ancient mode of paying tariff taxes; he felt that it 
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would require legislation and has hence taken the course of asking Con- 
gress therefor. There appears to be no objection to the plan among 
the legislators in Washington, so that we may expect ere long to have 


this much desired reform in operation. It is not merely business-like 


and in accordance with modern ideas, but is absolutely as safe as the 
handling of actual cash and entails far less labor and loss of time. Im- 
porters will unquestionably hail it with delight. 
Gold Certificates ‘4 third measure asked for by Secretary Mac 
for Foreign Coin. Veagh is for authority to issue gold certificates 
upon the deposit of foreign coin and bullion in 
the Treasury. Our practice, unlike that of any other civilized country, 
has been to require such deposits to be in United States gold coin; thus 
all foreign gold had to be melted down and we went to the expense of 
coining it, generally; when gold was needed for export we often were 
compelled to resort to this coin, thus standing the cost of coinage. It is 
well known that for international purposes, gold in bars is usually pre- 
ferred; and when foreign coin can be obtained there is a further pref- 
erence for it. The net result is an advantage to the country in the 
saving of a fraction on exchange, which in case of large transactions 
is of consequence. This is another business-like proposition which ap- 
pears to be acceptable to Congress, so far as heard from. 


Decrease in Nationar We had fully expected that the next state- 
Bank Resources. ment of the condition of national banks after 
November, would show a total of their re- 
sources in excess of $10,000,000,000, since the total three months ago 
was $9,956,000,000, an increase of nearly $130,000,000 over that of Sep- 
tember last. We were hence surprised to see a decrease even below the 
September statement, the total for January 7, 1911, being reported at 
$9,820,000,000. The explanation for this decrease is quite interesting, 
the analysis showing that it was due to the fact that it was for a Satur- 
day when, owing to the prevalence of the half-holiday laws in many of 
the States, business does not attain the usual volume, particularly in 
New York, where stock exchange transactions contribute very largely 
to the totals. One would hardly imagine that this circumstance would 
cause such a difference but, as will be seen from the comparison pre- 
sented below, that is the fact. 


Not a Reat hus the individual deposits of all banks diminished 
Shrinkage. from $5.304,000,000 to $5,113,000,000, but the country 

banks showed an increase of nearly $4,000,000; the 
central reserve banks showed a falling off of $160,000,000, and those 
in ordinary reserve cities decreased $26,000,000. On the other side 
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of the account the great shrinkage was in the item of checks for the 
clearing house which diminished in all $176.000,000 and in the cen- 
tral reserve cities alone about $150,000,000; those in the country 
banks were almost the same. In other words the deposits of checks 
for the day were less and the amounts of checks held for the follow- 
ing Monday’s clearing were correspondingly reduced. Of course 
this does not signify a shrinkage of business in the true sense; but 
when in later years comparisons are made by the total resources of 
the banks, the underlying circumstance will be forgotten, and all 
sorts of conclusions drawn. This is one of the objectionable feat- 
ures in a Saturday statement. 


Tee Pantat The first month’s transactions of the Govern- 
Savings Banks. ment Postal Savings Banks is looked upon by 
the Postoffice Department as very encourag- 

ing, although the figures presented are not large. Thus the forty- 
eight institutions gathered in about $60,000 of deposits, an average 
of $12,500 each; it is said that the depositors were in large part for- 
eign born and of a class that usually sends its savings abroad to be 
lodged in the Government savings banks there. Inasmuch as the 
location of the postoffices designated for the purpose indicates no 


special reason for the existence of a considerable foreign population 
in most of the places, this latter statement may be taken as somewhat 
far-fetched. The real point in the statement issued is that the average 
is larger than the corresponding average for the British postal sys- 
tem for 1908, which is regarded the most successful year over there. 


The Securities Investors are following with much interest the 
Issue Inquiry. testimony published from time to time, which is 

given the President's Commission on the issue of 
securities of which Prof. Hadley of Yale University, is chairman. 
There are several points coming into specific prominence, one of 
which is the propriety of issuing bonds at rates below par. Neces- 
sarily a corporation when about to issue securities to obtain fresh 
capital, must adapt itself to the market, and for some time past the 
bond market has not been as favorable as that for shares, since so 
many share issues participated in the large dividends that were pay- 
able from the heavy profits made by corporations in the period of 
prosperity covering the past decade. Hence the placing of 4 per 
cent. bonds at par has been literally impossible; and when capital 
was needed and could not be obtained otherwise, it was a question of 
paying more than 4 per cent. or suffering the discount from the par 
value in the negotiation of the loan. 
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Cine tat Attention has also been directed to the related 
Corporations. subject of the valuation of properties as an index to 

the capital-issuing power. This proposition, which 

has been carefully considered in several states, no- 
tably Michigan, Wisconsin and Minnesota, has been making distinct 
progress; and although there are numerous reasons adduced against 
its adoption by the Federal Government, there is likely to be strength 
given to the movement in favor thereof by the expressions of public 
opinion at the polls last November; for, in many states the question 
was put squarely before the people by the ‘‘ progressive” politicians, 
and they received considerable support. It is urged, and with much 
reason, that for general purposes a valuation would be beneficial, that 
there should be an attempt to determine how far franchises are in- 
cluded in the values, although never paid for. 


BANKING LAW. 


Proposed Banking ™r. Thomas B. Paton, General Counsel for the 
Legislation. American Bankers’ Association, has drafted 
eight statutory provisions in the interest of 
the banks of the country, which are recommended for enactment by 
the various state legislatures during 1911. Four of the provisions 
are penal in their nature and are designed to prevent the commission 
of certain crimes, from which banks have suffered greatly in the past, 
by visiting heavier penalties on such offenses than have obtained here- 
tofore. The willful or malicious circulation of statements derogatory 
to the financial condition of a bank is the subject of one of the bills. 
The bill is so worded that it is not necessary to show that the state- 
ments complained of are untrue in order to obtainaconviction. An- 
other bill proposes to punish the making of false statements for the 
purpose of obtaining credit. The offense is committed whether the 
credit is desired by the person making the false statement, or by some 
other person, and the person who receives credit on the false state- 
ment of another is punishable. Other offenses provided against are 
the issuing or negotiating of checks or drafts with the knowledge 
that there are not sufficient funds to meet the obligation, and the com- 
mission of burglary with explosives. In the latter crime the penalty 
imposed is not less than twenty-five, nor more than forty years. 
Payment ot Three of the proposed regulations relate to the pay- 
Deposits. ment of money by banks. The proposed act, relative 
to the payment of deposits in trust, provides that 
where a deposit is made by one person in trust for another, and the 
tank is not given notice in writing as to the terms of the trust, the 





a 








en 


ees 


EDITORIAL. 99 


bank may, upon the death of the trustee, pay the deposit to the person 
for whose benefit the deposit was made. Where deposits are made 
in two names, payable to either, or payable to either or the survivor, 
the act recommended for adoption protects the bank where a pay- 
ment is made to either party, whether the other be living or not. In 
the draft, prepared relative to the payment of forged or raised checks, 
it is provided that the bank shall not be liable unless, within one 
year after the return of the voucher to the depositor, or after the de- 
positor is notified that his vouchers are ready for delivery, the depositor 
shall notify the bank of the loss. 

Many of the states have already on the statute books provisions 
similar to these proposed laws. It is to be earnestly hoped that they 
will be adopted generally. 

Gonumateney «t The last of the proposed enactments is one which 

Notertes. common sense should commend to every jurisdic- 

tion. It declares that a notary public may take 
an acknowledgment on a document executed to or bya bank o1 other 
corporation, may administer an oath to any stockolder, director, 
officer or employee of the corporation and may protest paper owned 
or held for collection by such corporation, though the notary him- 
self be a stockholder, director, officer, employee or agent of the 
corporation. It is provided, however, that the notary may not act 
in his official capacity where he is a party to the instrument, either 
individually, or as a representative of the corporation, and he may 
not protest paper to which he is a party. There have been many 
cases where notaries have been held disqualified to act by reason of 
their being a stockholder or officer on the theory that they have a pe- 
cuniary interest in the transaction. The rule has been an inconven- 
ient one in many instances and one which accomplishes no apparent 
good. Statutes similar to that proposed have been adopted in Michi- 
gan, Montana and Wyoming. 


3 


Ordinarily one corporation has no charter 
power to purchase the stock of another cor- 
poration. But the statutes of most states now allow incorporation for 
any legal purpose, and hence it is possible to organize a corporation 
for the purpose of owning and holding the stock of other corporations. 
One of the latest methods of tying up the majority of the stock of a 
corporation is to organize a new corporation for the purpose of pur- 
chasing, holding and voting the stock of the former corporation. 
Corporations of this character have come to be known as holding com- 
panies. This was the plan adopted in the Northern Securities Com- 
pany, which acquired a majority of the stock of the Northern Pacific 


Holding Companies. 
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Railroad Company and the Great Northern Railroad Company. Such 
also was the plan of the United States Steel Corporation, which ac- 
quired the control of a large number of competing steel manufactur- 
ing corporations. (Cook on Corporations $622 g.) 

In an address recently delivered by Samuel Untermyer, of the 
New York bar, before the New York County Lawyers’ Association, 
holding companies are referred to as the ‘‘ most serious of corporate 
evils of the present day,” but for which, ‘‘the majority of the trusts 
which are afflicting the country, especially the great ones, could never 
have been born.” The holding company became possible through 
the desire of one of the states to attract corporate interests and fill 
its coffers at the expense of sister states. 

The other states were forced to follow through sheer self-preserva- 
tionand were compelled to meet competition by enacting equally loose 
corporate laws, or suffer the alternative ‘‘to sit idly by whilst the re- 
venues and control of the corporations located within their borders, 
and to which they were legitimately entitled, drifted to states which 
had no business or other concern with them than to issue licenses to 
them to prey upon the communities in which they were located and 
under whose laws they should have been forced to organize.” 

It is also pointed out that by means of the holding company de- 
vice it is possible for the owner of a small minority of the stock of 
a corporation to dominate its affairs. Themethodisasfollows: ‘‘A. 
owning 26 %, and B., owning 25 % of the stock, making together 51 % 
transfer their holdings to a company organized for that purpose, and 
which will thereupon control the original corporation. A. as the 
owner of the majority stock of the new company, which he will receive 
for the 26 % he transfers, will control the 51 % of the stock of the 
original company in the treasury of the new company. In that way 
he will control the original company, although he owned only 26 % 
of its stock.” 

The remedy suggested by Mr. Untermyer is to ‘‘ forbid absolutely 
any corporation from holding any stock in another corporation.” 


SS 


Premature Action here is an old saying that haste makes waste 
on Notes. and it applies with rigor to the premature 
bringing of an action atlaw. To illustrate, 

notes are often made in a series, payable at certain intervals, with 
an agreement between the parties that all of the notes shall fall due, 
at the option of the payee, upon a default in the payment of one. 
Such a series of notes was the subject of a recent New York decision, 
Hugh Getty v.Cauchois, printed on a subsequent page. Briefly stated 
the situation was this. A madea series of 34 notes payable to his 
own order, which he indorsed and delivered to B. The notes fell 
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due monthly and they were secured by a mortgage which provided 
that, upon the failure of A to pay any note within twenty days after 
maturity, B might, at his option, declare them all due. B, being in- 
debted to C, indorsed 22 of these notes and delivered them toC. A, 
the maker, defaulted in the payment of three of the notes given to 
C, and C brought suit against B, electing to declare all the notes due 
by reason of the default. 

But it was decided that C did not have any right to make such an 
election. He was not a party to the mortgage which contained the 
provision that all of the notes might be declared due on the nonpay- 
ment of one. Furthermore he did not hold all of the notes, but only 
apartofthem. If he had obtained all of the notes, he might have 
been entitled to stand in the shoes of B, and declare them all due as 
against A. But this was a question not before the court. The ques- 
tion was whether C could declare those, which he held, due in an ac- 
tion against B. And it was heid that he could not. In his action 
against B he had to stand on the contract between himself and B, 
which was merely acontract of indorsement. Consequently he could 
not declare the notes due before they matured by their terms. In 
attempting to do so he brought his suit prematurely and could not 


recover. 
—— 


mManatiey of The public welfare demands that crimes be in- 
Consideration. vestigated and punished and it is the paramount 
duty of every citizen to give all possible assistance 
tothisend. Hence it is that a negotiable instrument, given pursuant 
to an agreement to obstruct justice, is void as between the immediate 
parties. The consideration is illegal and the courts will not enforce 
the instrument. Illustration of this doctrine may be found in the 
case of Ellyson v. Schooler, recently decided in Iowa, and printed on 
page 135 of this issue. It was an action brought against a married 
woman on notes aggregating $3,000, which she claimed were given 
with the understanding that her husband would not be prosecuted 
criminally for forgery. There was sufficient evidence to sustain this 
assertion and it was held that the defendant was not liable on the 
notes. 

It is stated above that a note based on a consideration of this char- 
acter will not be enforced between the original parties. Had these 
notes reached the hands of a bona fide purchaser without notice the 
maker could have been held. The defense of illegality comes under 
the headof personal defenses, which avail only when interposed against 
a party having notice thereof. A personal defense is not good as 
against a bona fide holder for the reason that it does not invalidate 
the instrument, and the bona fide holder may enforce an instrument, 
against which such a defense exists, irrespective of circumstances, 





102 THE BANKING LAW JOURNAL. 


which would have made enforcement by prior holders inequitable. 

‘*Real” defenses, on the other hand, attach to the instrument itself 
and are good as against all persons. Instances of real defenses are 
incapacity, which applies to instruments made by infants and insane 
persons, and forgery, which nullifies the instrument as to all parties 
against whom the forgery is committed. 


Satlecttan of Sarcten The plaintiff, an Italian, having a deposit 
Savings Bank Deposit. in a bank in Italy, went with his pass 
book to a private banker, also an Italian, 
in New York City, and requested him to collect the entire amount 
ondeposit. The private banker went to the defendant trust company 
with the pass book and brought with him a person coached to imper- 
sonate the depositor. The impersonator executed a power of attorney 
authorizing the withdrawal of the money. Assured by this and the 
presence of the one whom the trust company supposed to be the de- 
positor, the trust company paid over the amount due on the book and 
undertook to collect for itsown reimbursement. The private banker 
absconded and the real depositor, upon learning of his flight, stopped 
payment on the pass book and brought suit against the trust company 
to recover the pass book, or its value. 

It was held that he could not recover. Briefly the reason for the 
decision was that the private banker did just what he was authorized 
to do, namely tocollect the money. The depositor would have had 
no cause for complaint if the Italian bank had paid the private banker 
directly. That is, he would have had no grounded complaint against 
any one except the private banker. He would have been in no better 
position had the defendant collected the amount due on the book and 
paid it over to the private banker. And by the same token he could 
not justly complain of the trust company because it chose to pay the 
amount due on the book and take the burden of reimbursing itself. 
The banker ‘‘ acted criminally in cheating the defendant and convert- 
ing the money, but he got the money, and that was what the plain- 


tiff employed him to do.” 
aS 


Right of Set-otre ©" the indorser ofa note held byan insolvent bank 
in Bankruptcy. set off his deposit in the bank against his liability 
as indorser? This was the question propounded 
in the case of Borough Bank of Brooklyn v. Mulqueen, published in 
this issue. And the answer given by the New York Supreme Court 
is that the indorser may set off his deposit where the maker is insol- 
vent, but not where the maker is solvent. 
A wishes to borrow money on his note, and the bank to which 
he applies asks him to get anindorser. A gets B to indorse his note 
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for A’s accommodation, and, before note matures, the bank suspends. 
The note, we will say, is for $500 and B has a deposit in the bank of 
the same amount. When Bis sued as indorser on the note his answer 
is that his account is exactly balanced by the $500 which he has on 
deposit. Now if the maker is insolvent he may dothis. But it will 
readily be seen that it would not be just to rermit him to set off in 
this manner if the maker is still solvent. The legal effect of the 
suspension is to appropriate the assets of the bank pro rata to the 
paymentofitscreditors. Suppose the bank is able to pay its creditors 
forty cents on the dollar. If B is allowed to set off his deposit against 
his liability as indorser, while A is still solvent, B is thereby enabled 
to collect his entire deposit. For, as soon as the note is paid, he can 
proceed against A as maker and come out of the transaction, theoreti- 
cally, at least, without losing a cent. At the same time, C, who also 
has a deposit of $500 in the bank, but who has not become obligated 
as accommodation indorser on any paper held by the bank, is only 
able to collect $200. 

On the other hand where A is insolvent it would be harsh on B 
not to permit him to set off his claim as a depositor against his obliga- 
tion as an indorser. If he were not permitted to do so he would be 
obliged to pay the $500 on A’s note and could collect only $200 of his 
deposit. While this rule would undoubtedly be harsh, it would only 
be requiring B to live up to his contract. The money was loaned to 
A on the strength of B’s indorsement. The fact that B is caused a 
loss by reason of A’s insolvency is hardly a reason for allowing B vir- 
tually to collect his entire deposit, and apply it against his liability 
on the note, where other depositors are able to collect but 40 % of their 


claims. 
| — 


Filling in Blanks. /" Nebraska an action was brought by a bank 

upon a promissory note, wherein the following 
factsdeveloped: The maker of the note delivered it with a blank space 
where the name of the payee should be. It was understood that the 
person who received it was to use it in the purchase of a meat market. 
The parties did not know the name of the person who owned the 
market and it was agreed that his name would be inserted when learn- 
ed. Instead of using the note as had been agreed the holder discount- 
ed it with the plaintiff bank and the bank filled in its own name as 
payee. It was held that the bank could not recover because the pro- 
visions of the Negotiable Instruments Law will not permit a recovery 
in suchacase. The statute provides, where an instrument is wanting 
in any material particular, that the person in possession has prima facte 
authority to complete it by filling in the blanks. But it also provides 
that one, who becamea party to the instrument prior to its completion, 
is not liable unless the blanks were filled up strictly in accordance 
with the authority given. It further provides that where the instru- 
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ment is negotiated, after completion, toa holder in due course, it is 
valid in the holder’s hands whether filled up in accordance with au- 
thority or not. 

In this instance, although the bank acted honestly, and with no 
cause for suspicion, it was held that the bank could not recover. The 
bank had become a party to the note prior to its completion, and, in 
order to recover, it would have to show that the blank was filled up 
strictly in accordance with the authority given. 

Suppose in this case the prospective owner of the meat market 
had himself filled in the bank’s name as payee and then delivered it 
to the bank. Could the bank then have recovered under that part of 
the statute which provides that where the instrument is ‘‘ negotiated,” 
after completion, ‘‘to a holder in due course,’ it is valid in the holder’s 
hands whether filled inin keeping with the authority givenornot? The 
answer is ‘‘no,”’ because, while the bank,in such a case, becomesa party 
after completion, the instrument is not ‘** negotiated” to it, and it does 
not become a ‘‘ holder in due course” within meaning of the statutes. 
The term ‘*‘ holder in due course” indica’es a person to whom, after 
completion and delivery, an instrument has been ‘‘negotiated.”” In 
the supposed case the instrument was not ‘‘ negotiated” to the bank. 
The bank took as payee and was one of the immediate parties. This 
point was decided in the case of Vander Ploeg v. Van Zuuk, Iowa, 112 
N.W. Rep. 807. This decision is referred to on page 407 of the May, 
1910, issue of the Banxinc Law JournaL, where the question here 
involved is discussed generally. 

To carry the supposition a step further, it may be added that, if 
the party intrusted with the note had filled in his own name as payee 
and then indorsed it to the bank, the bank would have been in a posi- 
tion to recover. 

Travelers’ Checks. Travelers’ checks are a form of negotiable in- 

strument on which the courts have thus far 
had little tosay. There are many questions which will undoubtedly 
arise in time and be settled. In the first place it will have to be de- 
cided that they are in fact negotiable. There is, of course, very 
little doubt upon this point. But complications arise when these in- 
struments are carried to the continent of Europe, by reason of the 
fact that the laws on the continent with respect to negotiable paper 
differ widely from those which obtain in England and in the United 
States, especially with reference to the payment of forged paper. 
Travelers’ checks are occasionally lost abroad and paid on counter- 
signature forged by the finder. The question is bound to arise in 
time as to whether under such circumstances, the checks having 
been issued in the United States, the laws of Continental Europe or 
of the United States apply. It isan interesting question of conflict 
of laws and it is to be hoped that it may soon be settled. 





SENATOR ALDRICH’S RESERVE ASSOCIATION 
PLAN. 


BY MAURICE L. MUHLEMAN, 


Author of *‘A Plan for a Central Bank,” published by the BANKiIne Law JouRNAL. 


NENATOR ALDRICH, on January 17, submitted to the National 
Monetary Commission his plan, partly still in outline only, for the 
creation of a central organization to regulate our monetary and 
banking affairs. It naturally aroused the greatest interest; but, 

owing to its very far-reaching features, only a very few individuals under- 
took to discuss it. 

It is proposed herein to examine it in detail, making some compari- 
sons with other plans heretofore considered, including my own published 
in these pages about a year ago. 

At the outset it should be stated that since it definitely provides for 
central regulation, that question is no longer open for discussion; no plan 
that does not include such regulation will hereafter receive serious con- 
sideration; which is one distinct gain to the cause of monetary reform 
accruing from the publication of the plan, for which reformers owe 
thanks to the Senator. 

A further gain accrues from knowing where the Senator stands; 
numerous bodies have been waiting to learn this before taking further 
action. 

Synopsis of the Plan. 

Charter *' The Reserve Association of America’’ for fifty years, cap- 
ital say $300,000,000, only one half to be paid in. 

Only national banks to become shareholders and to take stock equal 
to 20 % of their capital; shares not transferable. 

Head office in Washington, branches in each of fifteen districts into 
which the country is to be divided; the national banks, not less than ten, 
in each section to form local associations, which are to be grouped by 
districts. 

Each local association to have a board of directors chosen by banks; 
each district or branch to have a board chosen by the directors of local 
associations. 

The central organization to have forty-five directors, six governmen- 


tal, fifteen chosen by district associations, twelve by shares; these thirty- 


three choose the remaining twelve at large. 

Officers of banks, members of Congress or of state legislatures not 
eligible; terms of elected directors three years. 

Management in an executive committee of nine directors and sup- 
ervision in a separate committee. 

Immediate direction by a governor and two deputies appointed by 
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the President of the United States; the branches to be in charge of a 
manager and deputy manager, appointed by the governor and executive 
committee. 

Business of Association limited to receiving deposits from Government 
and member-banks; discounting for member-banks; issuing notes; buy- 
ing bullion and foreign exchange; discount acceptances; deal in Gov- 
ernment bonds: making domestic exchange; to be the Government fiscal 
agent and have agencies abroad. 

Maximum dividend on stock to be five per cent. Government to 
get balance of profits after a surplus fund is provided for. 

No interest to be paid on deposits with Association, but bank deposits 
to be available as reserves. 

Discount rate of Association to be uniform throughout the country. 

No further note-issues by national banks; Reserve Association to 
buy their bonds and supplant their notes by its own. 

Reserve Association to issue additional notes subject to tax, covered 
by one third lawful money reserve, two thirds by government bonds or 
commercial paper; to be first lien upon assets. 

All notes of Reserve Association to be receivable for all dues to the 
Government and other paying power to be described in detail. 

National banks may create acceptances and establish branches in the 
cities where located. 

A special class of national banks to be created to do savings bank 
business and another class to carry on trust company business. 

Banks to be established to do foreign business, the shares of which 
may be owned by national banks. 

The Reserve Association and branches are to be subject to supervision 
of, and to report to, the Comptroller of the Currency. 

Discussion of Details. 
NAME. 


Senator Aldrich proposes to call the organization ‘‘ The Reserve As- 
sociation of America’’; this led many of the newspapers to declare that 
he wants no central bank; which is, of course, a conclusion contrary to 
the facts; for the plan gives the organization power to receive deposits, 
make loans and discounts, issue notes, deal in exchange, etc. If this is not 
banking, what is it? And since it is banking, why not frankly call the in- 
stitution a dank. It is not necessary to hesitate on account of supposed 
prejudice. The organization is to be much more than a “‘ reserve as- 
sociation’’ and it is, strictly speaking, not to be ‘‘ of America’’, in the 
usual sense of that term, but ‘‘of the United States.’’ While many re- 
gard the name of no special consequence, there is after all, a significance 
in it for business purposes. 

If it be desirable to have the word ‘‘ reserve’’ in the title, the name 
‘Reserve Bank of the United States’’ would be far more appropriate; 
or the word “‘ National’’ might be prefixed to that, which would appear 


’ 
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preferable to the title ‘‘ United Reserve Bank of the United States,’’ as 
suggested in the Warburg plan. 
I fail, however, to see why the plain designation ‘‘The Bank of the 
United States’’ is not the best, after all. 
CAPITAL. 


The proposed capital is approximately $300,000,000, but only half 
thereof is to be paid in, the remainder to stand as an obligation; thus 
providing double liability of shareholders. Only national banks may 
subscribe to the shares, and the minimum holding must be twenty per 
cent.; while not specifically expressed this is by inference also to be re- 
garded as the maximum, since a bank diminishing its capital is to reduce 
its shareholding in the Association ratably. 

As the present capital of all national banks is under $1,000,000,000 
the subscribed capital would for a time be less than $200,000,000, and 
the paid up capital under $100,000,000. Evidently it is anticipated that 
national banks will increase in number rapidly. 

The amount of the active capital thus provided is ample, and allow- 
ance is made for the necessary expansion. 

Careful provision is made to prohibit the transfer of shares, and also 
for their valuation for occasions when required, as in case of liquidations 
and new banks. 

Of course the limitation of shareholding to national banks will be re- 
garded a serious defect, since the benefits to be accorded by the Associa- 
tion are limited to banks owning shares. But this reason against the 
limitation is even less potent than the one flowing from the fact that the 
deposits of commercial banks operating under state laws are now greater 
than those subject to federal laws. To leave the greater part of the cre- 
dit instruments outside the sphere of regulation by the central organiza- 
tion, would be to leave the reform less than half accomplished, and to 
continue to expose the country to the dangers which now lurk in our sys- 
tem. Hence the exclusion of state banks will be regarded either as due 
to the expectation that they will all take out national charters or as a 
grave weakness in the plan. 

Adequate regulation of the state chartered institutions may be at- 
tained by the form of federation proposed by me. 

In my plan I had provided for Government ownership of a part of 
the capital stock. Unquestionably the lawcan give all the power deem- 
ed requisite to the Government without stock ownership. Upon the 
other hand it would seem that the people at large would look upon the 
organization much more as partly their own if their representation there- 
in, which is carried by the Government, were signified by share owner- 
ship. This feature is hence submitted for the purpose of discussion. 

DIVIDENDS. 


The net earnings of the Association are primarily to be used to pay 
a four per cent. dividend on the shares, cumulatively; that is to say if 
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it is not earned in any one year it is to be a charge payable out of later 
earnings. Any excess earnings are to be divided into four parts, two 
to go to surplus fund, one to the Government and the remaining one to 
shareholders, until the latter have five per cent. This is the maximum 
dividend payable. Thereafter half the excess earnings go to the surplus 
fund and half to the Government; when the surplus fund is twenty 
per cent. of the paid-up capital, the excess earnings are all to go the 
Government. 

The dividend rate should be computed on the paid-up capital; this is 
not clearly fixed inthe plan. Furthermore,considering that the Associa- 
tion is not designed primarily as a profit-making corporation, a four per 
cent. rate should be ample. Finally it would seem desirable to let the 
surplus accumulate from an equal division of excess profits, to more 
than twenty per cent.: it might just as well grow to equal the amount of 
paid-up capital, which would merely add strength to the institution. 

DISTRICTS. 

The plan provides for the division of the country into fifteen districts, 
my plan provides for eighteen, and Congressman Fowler thinks there 
should be twenty. I still favor a larger number than fifteen, but believe 
that twenty would be more than are necessary. The division is to be 
made, not on geographical lines, but based upon commercial and bank- 
ing considerations. Thus, certain centers already exist upon such lines, 
typified by our reserve cities in the national banking organization. 

The number of business zones for the purpose in view may be 
safely left to future discussion. 

This subdividing of the country and sundry other features are neces- 
sarily very important; and since there must be considerable advance work 
done, my plan for a commission on organization, as a transitory measure, 
is believed to be valuable. No such provision is included in the Aldrich 
plan; but the subject may well have been regarded a detail to be elabora- 
ted later, as quite a number of others are. 

LOCAL ASSOCIATIONS. 

The provision for bringing local banks into the scheme of organization 
may be regarded as the most elaborate yet suggested. Thus any ten or 
more national banks, provided their capital and surplus is not less than 
$5,000,000, may form such associations; all the associations of one dis- 
trict are then grouped and form the fifteen district associations, each 
entitled to a branch Reserve Association. 

Local associations elect directors, three-fifths by votes of banks as 
such and two-fifths by voting the shares held by each in the Reserve 
Association. This distributes the power in an ingenious manner. 

Directors of district associations, who become practically the directors 
of the branches, are to be chosen by the local associations. each to have 
one. In addition there are to be elected two-thirds as many more by 


voting by shares. (Thus if there are fifteen local associations there will 
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be fifteen plus ten directors thus chosen.) These twenty five then meet 
and elect five more, at large from the district, men fairly representative 
of the industrial, commercial or agricultural interests. 

The managers of the branches, who are appointed from the head 
office, are also to be members of the district boards and act as chairmen 
thereof. 

DIRECTORS OF CENTRAL ORGANIZATION, 

The plan for the election of directors provides for a well-balanced 
distribution of power. The Government is represented upon the board 
by the Secretary of the Treasury, the Secretary of Commerce and Labor 
the Comptroller of the Currency, all ex-officio; and by the governor of the 
Association and the two deputy governors, who are appointees of the 
President of the United States. 

I still incline to a preference for my own plan of having the President 
of the United States appoint a certain larger proportion of the board from 
citizens at large and have no ex-officio directors. The Secretary of the 
Treasury and the Comptroller of the Currency will necessarily have func- 
tions to perform in connection with the business, which can in my opin- 
ion be better performed if they are not officially connected with the or- 
ganization. 

The election of one group of fifteen directors by the district associa- 
tions of banks as such, and another group of twelve by the banks in their 
capacities as shareholders, are commendable features; but the desirabil- 
ity of having these two groups and the Government group choose a 
final group of twelve is open to question. 

It is quite certain that this plan or any other upon similar lines, pre- 
cludes the possibility of control by political or special interests. 

OFFICERS. 

The governor of the Association is apparently to be appointed for life 
or during good behavior; it is not explicitly so stated, but is evidently 
desirable. The President of the United States who has the appointment 
is limited in his selection to one of a number of names presented to him 
by the directors, which may be regarded reasonable; then, however, the 
question arises whether he should have the sole power of removal; a 
modification of this feature will probably be desirable, even though the 
provision for removal requires that it shall be for cause; arbitrary action 
is not thereby prevented. 

In the provision for the deputy governors the President is given too 
much power. It is desirable that there shall be two deputies (I had 
provided for only one); and seven-year terms may be considered satis- 
factory; but it is questionable if the President should have sole power 
to appoint, and the plan is silent as to removal. These positions are of 
sufficient importance to be safeguarded almost as carefully as that of 
the governor. In my plan I suggest the appointment by the directors 
subject to the approval of the President. 

The governor, with the approval of the executive committee, appoints 
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the manager and deputy manager of each branch, whose duties and powers 
are to be prescribed in the by-laws. 
DISCOUNTING. 

The plan for the discounting functions of the Association follows 
quite closely that proposed in the Warburg proposition. In general it 
leaves little to be desired. The limitation to paper arising out of com- 
mercial transactions is responsive to the preponderant opinion on the 
subject. 

Primarily the Association may discount (always only for member- 
banks) paper having not more than twenty-eight days to run, but dated 
at least thirty days prior to the discounting; the total never to exceed 
the member-bank’s capital and not to include paper from any one obligor 
in excess of ten per cent. of the member-bank’s capital and surplus. 

Similar paper having more than twenty-eight days to run, but not 
to exceed four months, may be discounted if guaranteed by the local 
association. 

It may also discount, in extraordinary circumstances, with the ap- 
proval of the Secretary of the Treasury, a member-bank’s own notes 
indorsed by the local association, the latter to be protected by pledged 
securities, but only to two-thirds of the value of the securities. 

It may also purchase acceptances of bank members or first-class 
houses, based on commercial transactions, having not more than ninety 
days to run. 

Thus the advantages which commercial paper has elsewhere and is 
entitled to, will be accorded by the plan. 

NOTE-ISSUES. 

Respecting the note-issuing power I cannot but feel that Senator 
Aldrich’s plan leaves much room for discussion. The supplanting of 
the national bank circulation is in principle agreed upon quite gener- 
ally; yet the transition need not be so speedy as he appears to wish; 
indeed it would be desirable to have it done much more gradually. 

Meanwhile he makes no provision for the elimination of the green- 
backs, which in my plan is prime feature and appears most desirable. 

To leave us these notes is not only to continue an archaic form of 
currency, but exposes us to the dangers thereof. 

Finally he taxes any supplementary notes which may be issued by the 
central organization, rather heavily, beginning with three per cent. per 
annum for the first hundred millions, four per cent. for the second, five 
per cent. for the third, and six per cent. on all above three hundred 
millions. 

It would seem that when our trade needs currency we should not tax 
it at the time of need; but that the tax should be imposed in order to 
enforce its withdrawal when the need passes. Thus when the crop 
moving is on we actually need the notes; when the crop moving is over 
they should be retired. If we tax the issue we tax trade by so much. 
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In my plan I elaborated a graduated system of taxing in accordance 
with the probable condition of need by trade, as indicated by the fluctua- 
tion of the reserves. Some such device seems to me to be preferable to 
the rigid tax system proposed by the Aldrich plan. 

As the general power to issue notes is confined to the supplanting of 
the national bank notes and the just-mentioned taxed issue, there seems 
to be no power to make use of the rediscounting business authorized 
except with taxed notes. This necessarily makes the discount rate high. 

The plan, unlike my own, makes no provision for replacing the gold 
certificates with the central organization’s notes. Director of the Mint 
Roberts has always emphasized the great value of converting the large 
hoard of gold in the Treasury held for certificates into a legitimate note 
reserve. This could be accomplished under my plan, and furnish the 
means for adequate rediscounting. 

The proviso making the notes receivable for all government dues, 
and for all its debts except where otherwise specially provided; also for 
debts due by national banks to each other and by individuals to national 
banks, is generally approved. 

OTHER PROVISIONS. 

There is a general agreement upon the propositions that bank mem- 
bers of the central organization should keep part of their reserves with 
it; that no interest is to be paid; that the discount rate be uniform for 
the whole country; that the central organization shall in effect super- 
sede the present sub-treasury system, doing the Government’s business 
now done by these branches of the Treasury; that the chief office shall 
be in Washington, and branches established in sections of the country 
as the business needs may dictate; that the branches have a semi-au- 
tonomous status; that arrangements be made upon an equitable basis 
to take over the bond-secured notes of the national banks; that the stock 
of the central organization shall not be negotiable; that the Association 
make tranfers for member banks of funds to their credit at its offices; 
that it deal in bullion and foreign exchange to maintain gold reserves. 

OTHER BANKING FEATURES. 

The provisions to permit the creation of national banks to do savings 
and trust company business, is clearly a proposal to have the national 
system enter into competition with state systems, or to induce the con- 
version of state institutions into national ones. It does not seem neces- 
sary to invite opposition to the plan by thus menacing the state chartered 
institutions. The nationalization of our entire system cannot be accom- 
plished in this manner. 

Upon the other hand the suggestion for the creation of banks to en- 
gage in foreign business, is highly commendable. We have at present 
no such organizations, although a few state chartered corporations are 
making some progress in the foreign field. Frequent requests to Con- 
gress to permit the creation of an international bank have met with re- 
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fusal, and we have gone along permitting our vast foreign trade to be 
financed by foreign banks. It is high time that some attention be given 
this important subject by Congress. 

CONCLUSION. 

It will be observed that many of the details of the plan will be gen- 
erally acceptable as essentials to the reform; that some of the provis- 
ions are properly debatable without serious differences of opinion; and 
that those differences which are more pronounced in character, are few 
in number, are proper subjects for thoughtful discussion and amendment. 

Let the discussion begin, therefore, and be continued until there 
shall be a conviction as to which is the best for the country, no matter 
by whom proposed or advocated. 


—— 
A WESTERN VIEW. 


The National City Bank of Chicago, in its monthly financial letter of 
February, has this to say of the proposed Aldrich currency-reform meas- 
ure: 

‘ Announcement by Senator Aldrich of his proposal for currency 
reform has excited more general comment throughout the United States 
than any contribution yet made to the currency agitation. We believe 
that much benefit will result from a careful consideration of the Sena- 
tor’s proposals. The suggested plan has certainly been well thought 
out, and while there may be many minor details which will have to be 
elaborated, the general plan has decided advantages. It may be said 
that the proposal as a whole represents the most ingenious attempt yet 
made to apply to the United States the basic principles underlying the 
great central banks of Europe. Although at first glance the machinery 
provided for the reserve association seems to be rather cumbersome, the 
chances are that the system would run smoothly enough after it was 
once installed by the authorities. Another decided benefit would result 
from making mercantile paper available as security for bank note circu- 
lation and from the gradual retirement of the circulation now issued 
against United States government bonds. There is no doubt whatever 
but that such a system would give stability to money rates and that it 
would prevent the more violent fluctuations that are often seen in the 
New York market. There is no possibility of passing such a law at this 
session of Congress, but the interest aroused by the proposal, which 
will undoubtedly be kept alive by the educational work undertaken by 
the National Monetary Commission, shows that the public is more 
keenly alive than ever before to the necessities of remedying the very 
glaring defects of our present currency system.’’ 





ESOLUTIONS adopted at the Monetary Conference called by 
the National Board of Trade, which was held at Washington, 
January 18, 1911: 

Wuereas, A modern financial system, which must rest upon credit supported 
by adequate gold reserves, can be safe and efficient only if so organized as to enable 
the concentration of idle cash in one reservoir and to render such cash always speedily 
available for all legitimate needs, thus assuring confidence; and 

Wuereas, Careful investigation and the experience of all other great nations, 
have demonstrated that a central bank system is the most efficient instrumentality for 
this purpose, providing the means for such concentration of cash and assuring the trans- 
formation into cash whenever needed, of deposits, commercial paper and other proper 
forms of credit; conserving the gold resources of the nation and maintaining the same 
at a safe proportion to its cash obligations; and 

WuerEas, The banking system in use in the United States has proved disastrously 
defective, because 

It scatters reserves among more than 20,000 banks, each striving, in time of stress, 
to strengthen itself at the expense o1 the others; 

It prevents the utilization of reserves and the mobilization of the resources in banks 
which are invested in commercial paper; 

It substitutes stock-market loans fer discounts of commercial paper, making the 
former the regulator of the daily supply and demand for credit: 

It provides for note-issues absolutely irresponsive to business requirements, bring 
ing about alternation of inflation and stringency; 

All of which defects tend to destroy confidence and generate crises; and 

Wuereas, This convention is convinced that it is practicable to create a central 
banking organization for the United States, free from political or sectional control, 
by means of which these defects can be remedied; an instrument, not of monopoly, 
but for strengthening, and preserving the independence of, the individual banks; an 
institution designed primarily for public service and not for profit; not to compete 
with existing banks, but to assist all of them to serve the business communities more 
etticiently; now therefore, be it 


ResoLveD, That this convention unequivocally declares in favor of the creation 


for the United States of a central banking organization, based upon the following gen- 


eral principles: 

1. That such central organization be a corporation endowed with a large stock 
capital and not merely an association of banks. 

2. That its stock capital be owned by incorporated banking institutions, in- 
cluding trust companies, whether under national or state charter, willing to as- 
sume equal duties as a basis for equal privileges. 

3. That its administration be divided between the Government, the member- 
banks and the commercial classes, in a manner which will safeguard against in- 
dividual, sectional or political domination. 

4. That its business be limited to transactions with the Government and 
with the incorporated banking institutions which become stockholders, i. e., 
member-banks, except as provided in paragraph nine, clause b. 


5. That dividends on its stock be limited to a fixed moderate return, and 
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profits in excess of such dividends, after providing for a reasonable surplus and 
emergency fund, be turned over to the Government. 


6. That its business be conducted through branches, to be established in 
the banking districts into which the country shall be divided, the member-banks 
of the several districts constituting joint associations, and sharing in the admin- 
istration of the branches. 


7. That it shall, free of charge, receive and disburse all moneys of the United 
States Government in places where it shall have offices. ’ 
8. That it shall not allow interest on deposits. 
9. That it shall have power: 
(a) To issue circulating notes payable in gold, to be secured by gold 
and negotiable paper, and—if necessary eventually to retire the present 
bond-secured bank notes—to a limited amount by Government bonds; 


(b) For the regulation of its gold reserve to buy and sell bullion, and 
to contract for loans of gold, and under proper restrictions to deal and 
invest in foreign bills of exchange; 


(c) To require the member-banks to keep with it a portion of their re- 

serves prescribed by law; 

(d) To rediscount, only for member-banks, commercial paper under 
regulations prescribing the limit of amount for each member-bank, the 
maximum time to run, and determining the degree of guarantee to be 
provided by the joint associations of member-banks of each district ; 


(e) Under careful and proper restriction to discount approved Ameri- 
can bank acceptances ; 
(f) To transfer funds standing to the credit of a member-bank, to the 
credit of any other member-bank at any of its branches. 
(g) To buy and sell the bonds and treasury notes of the United States. 
10. That the central organization is ultimately to become the sole note-issuing 
power. 

Reso.veD, Furthermore, That copies of this resolution be sent to the President 
of the United States, to the members of the National Monetary Commission, and to each 
Senator and Representative in Congress. 

(The above resolutions were substantially those presented by the Chamber of Com- 
merce, the Produce Exchange and the Merchants’ Association of New York.) 

REsoLvED, That there be appointed by the Chairman of this conference a com- 
mittee of seven, to organize a business men’s monetary reform league that shall have 
its main office in Chicago with branches in the various centers of the United States where 
local committees shall constitute the management. The object of this league shall be 
to carry on an active campaign of education and propaganda for monetary reform, on 
the principles, without endorsing every detail, of a reserve association with branches 
in the business centers of the country as outlined in Senator Aldrich’s plan. 

Reso.LveD, That the delegations here present be requested to use their influence 
in the commercial bodies they represent to gain the active co-operation of these bodies 
and of their individual members in the work of the league as defined. 

REsoLvED, That the business men’s monetary reform league be requested when 
organized to provide for a committee on propaganda and education, and also for a com- 
mittee on legislation whose duty it shall be to further monetary legislation on the prin- 
ciples adopted by the league. 


RESOLVED, Furthermore, That the committee on organization be requested to bring 


about the co-operaton and if possible a consolidation between this league and the 
National Currency League already organized about a year ago by the Merchants’ Asso- 
ciation of New York. 











THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS. 


CITING RECENT AND IMPORTANT DECISIONS. 


(These articles were commenced in the July, 1909, issue.) 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


IV. NEGOTIATION. 


1. What Constitutes Negotiation. 

2. Place and Form of Indorsement. 

3. lndorsement Must Be of Entire Instrument. 

4. Special Indorsements and Indorsements in Blank. 
5. Blank Indorsement Changed to Spectal Indorsement. 


What Constitutes Negotiation.—Negotiation is one of the three 
methods of transfer, the other methods of transfer being by assign- 
ment and by operation of law, as where, upon the death of the holder 
of a negotiable instrument, title vests in his personal representative, 
or where, upon his bankruptcy, title vests in his trustee. It some 
times becomes important to determine whether or not an instrument 
has been negotiated within the meaning of the Negotiable Instru- 
ments Law. For instance, it is provided in the statute that every 
person, ‘‘negotiating”’’ an instrument by delivery or qualified indorse- 
meat, warrants the genuineness of the instrument and his own title 
to it. In National Bank of Commerce v. Farmers and Merchants’ 
Bank of Lincoln, Neb., 128 N. W. Rep. 522, it was held that, where 
a check was presented for payment by the holder to the bank on which 
it was drawn, there was no negotiation, and that, consequently, the 
bank could not recover the money paid to the holder, though the 
check was in reality a forgery, the holder being innocent of knowl- 
edge of the forgery. 

‘‘If A. gives B. a check on C. Bank,” said the court, ‘‘and B. 
presents the check at the counter of C., no negotiation is necessary 
or had. He simply demands and receives payment; but if B. goes 
to D’s store and buys a bill of goods, and tenders the indorsed check 
in payment, he wegotiates the check. The presentation by the de- 
fendant of the check in controversy for payment was not a ‘negotia- 
tion ’ of the check within the meaning of the statute.” This decision 
was published in the January, 1911, issue of the Banxinc Law 
JouRNAL, page 32. 

As to what constitutes negotiation, the Negotiable Instruments 
Law (sec. 60 of the New York statute) provides that ‘‘an instrument 














116 THE BANKING LAW JOURNAL. 


is negotiated when it is transferred from one person to another in 
such manner as to constitute the transferee the holder thereof. If 
payable to bearer it is negotiated by delivery; if payable to order it 
is negotiated by indorsement of the holder completed by delivery.” 
This section is simply declaratory of the pre-existing law, and calls 
for no extended discussion. As to what instruments are payable to 
order, or to bearer, reference can be had to the seventh and eighth 
articles of this series, in the January and February, 1910, numbers of 
the Bankinc Law JourRNAL. 

This section, it should be noted, is qualified by section 79, which 
provides that delivery, without indorsement, vests title in the trans- 
feree, and carries with it the right to compel the indorsement of the 
transferrer. Swenson v. Stoltz, 36 Wash. 318, 78 Pac. Rep. 999. 

Place and Form of Indorsement.—As negotiation is one of the vari- 
ous methods of transfer, indorsement (which includes delivery) is one 
of the two methods of negotiation, the other method being by delivery 
without indorsement. 

An indorsement, as the word imports, is usually placed on the 
back of the instrument. It is not, however, essential that the indorse- 
ment be placed on the back. The indorsement may be written on face 
of the instrument, and with goodeffect. Thus, in Shain v. Sullivan, 
106 Cal. 208, an action on a promissory note it was held sufficient evi- 
dence of title in the plaintiff, as indorsee, that the names of the payees 
were written on the face of the note, at the left hand end. Where 
a torn note has been pasted upon another piece of paper it has been 
held that an indorsement may be made upon such paper. Crutch- 
field v. Eastern, 13 Ala. 337. 

It is not necessary that an indorsement should be on the identi- 
cal paper upon which an instrument is written. It has long been 
held that an indorsement may be made on a separate paper, attached 
to the instrument, known as an a//onge. 

The usual reason for making use of an allonge is that there is no 
longer room on the instrument for an indorsement. But it need not 
appear that there is an actual physical impossibility of writing an in- 
dorsement on the original paper, in order that an allonge may be 
used. On the contrary, the usage of the mercantile law is, as Chief 
Justice Marshall has said, ‘‘ founded in convenience.”” Whenever it 
is inconvenient to write upon the back of an instrument the contract 
between the parties, it may be written upon another paper and at- 
tached to it with like effect. Crosby v. Roub, 16 Wis. 616. 

Ordinarily an indorsement on a separate piece of paper is not 
good. But it has been held that, where a note has been mislaid, or 
is at a distance, an indorsement may be made on a separate paper, 
which the indorsee may annex to the note, or treat as authority to 
write the indorser’s name onthe note. Heister v. Gilmore, 5 Phila. 
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62. The Negotiable Instruments Law precludes the possibility of in- 
dorsing on a paper separate from the instrument intended to be trans- 
ferred. It provides, in section 61, that ‘‘the indorsement must be 
written on the instrument itself or upon a paper attached thereto.” 
The same section provides that ‘‘ the signature of the indorser, with- 
out additional words, is a sufficient indorsement.” 

Indorsement Must Be of Entire Instrument.—Since 1698, when 
the case of Hawkins v. Curdy, 1 Lord Raymond 360, was decided, the 
law has been settled that the assignment of a part of a demand, due 
on a promissory note, does not enable the assignee to maintain an 
action against the maker. The principle of this case has been sanc- 
tioned by the courts generally. lf this were not the law it would be 
possible for the holder of an instrument to subject the maker or ac- 
ceptor to innumerable suits by transferring a portion of the instrument 
to each of a number of indorsees. 

In the case of Douglass v. Wilkeson, 6 Wend. (N.Y.) 632, decided 
in 1831, the defendant, being the payee of a note for $2,500, delivered 
it to the plaintiffs with this indorsement—‘‘ pay on within seven hun- 
dred and fifty dollars.”” By way of defense to the indorsee’s action, 
the indorser set up that the memorandum quoted was not a valid in- 
dorsement, and that the plaintiff could not recover because the law 
does not allow the splitting up of a cause of action in such manner. 
On these grounds the court held that the plaintiff could not recover. 
It was suggested that the objection against permitting the splitting 
of a contract, so as to subject a party to several actions, would apply 
only in a case where the action is brought by the indorsee against 
the maker. In this case, while the indorser indorsed only a part of 
the amount due on the note, the indorsee sued for his entire claim 
against his indorser. But, as was said in the opinion, ‘‘the language 
of all the books is that an endorsement transfers the property of the 
bill or note to the endorsee; what does less than that is not in strict- 
ness an endorsement.’”’ Another reason for not permitting a holder 
to recover against his indorser, where a part only of the claim is 
transferred, is this. The indorser’s liability is conditional. He is 
liable only in case the maker fails to pay. To hold him there must 
be a proper demand, a refusal and a notice of non-payment. Where 
the entire note has not been transferred, presentment and demand 
would constitute an idle ceremony. The holderisentitled todemand 
the face of the note, neither more, norless. Where an amount differ- 
ent than the amount due is demanded there can be no default on the 
part of the maker because there is no duty. 

The Supreme Court of South Carolina, in the case of Hughes v. 
Kiddell, 2 Bay 324, went further than this and decided that when the 
assignor had an entire interest in a note when he assigned it, he was 
not an indorser, and the party taking it was not an indorsee, because 
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the latter did not get the note bya single act. It appeared that part 
was assigned at one time, and the rest at another, both assignments 
being made on the same day. 

The note was for the sum of £ 437 sterling. By the first indorse- 
ment the payee assigned $1930.50 and later in the day he made another 
indorsement, transferring the residue. The indorsee admitted that 
an indorsement of part was not good but contended that the indorse- 
ment of two parts to the same person made the whole good. As to 
this the court said: ‘‘ Nowit is clear, from the gentleman’s own ac- 
knowledgment, that the first endorsement for 1,930 dol’ars and 50 
cents in part, is bad a znztz0; and ifso, then the subsequent endorse- 
ment for the residue never can give the first legal validity; as it is 
most evident to reason and common sense, that two vitious or bad en- 
dorsements can never constitute a good, whole endorsement.” 

Of course, where an instrument has been paid in part, the holder 
may indorse it astothe residue. This does not constitute a splitting 
of the claim nor subject any party to the instrument to hardship. 

The rule is thus expressed in section 62 of the statute: ‘* The in- 
dorsement must be an indorsement of the entire instrument. An in- 
dorsement, which purports to transfer to the indorsee a part only of 
the amount payable, or which purports to transfer the instrument to 
two or more indorsees severally, does not operate as a negotiation of 
the instrument. But where the instrument has been paid in part, it 
may be indorseG as to the residue. 

Special Indorsements and Indorsements in Blank.—A special in- 
dorsement, or an indorsement in full, asitis sometimes called, speci- 
fies the person to whom, or to whose order, the instrument is to be 
payable, as, for instance, an indorsement reading ‘‘ Pay to B. or or- 
der’’ and signed A. Where an instrument is so indorsed, the indorse- 
ment of B. is necessary to further negotiation. Section 64 of the 
Negotiable Instruments Law. 

The objection has been raised that this section of the statute is in- 
adequate in that it does not state whether the words ‘‘I assign this 
note to B,” or ‘* I guarantee to B the payment of this note,” consti- 
tute an indorsement and give title to the transferee free from equit- 
able defenses. There are numerous but discordant decisions on these 
points. In some statesa payee, whotransfers a note bysuch means, 
assumes the liabilities of an ordinary indorser; in others he does not. 
In some states the transferee acquires title free from equities good 
against the assignor and in others he takes subject to such equities. 
This is one of the points on which the statute has not brought about 
uniformity. 

An indorsement in blank is defined in section 64 as one which 
specifies no indorsee, and it is there declared that an instrument so 
indorsed is payable to bearer, and may be negotiated by delivery. In 
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form a blank indorsement consists in writing merely the name of the 
payee, or of the holder, on the back of the instrument. 

Peacock v. Rhodes, 2 Doug. 633, was a case where a bill, indorsed 
in blank by the payee and delivered to a third person, was stolen 
from the third person and transferred to a bona fide purchaser for 
value. Lord Mansfield said: ‘* I see nodifference between a bill in- 
dorsed in blank and one payable to bearer. They both go by deliv- 
ery, and possession proves property in both cases.” The court con- 
strued the contract of indorsement to mean ‘* You may pay to any 
one who holds the bill.” This rule does not, of course, apply when 
the instrument is in the hands of the finder or the thief. It is only 
when it is in the hands of a bona fide holder that the bill is treated as 
money in the ordinary course of business. A wrongful holder can- 
not, of course, enforce the instrument. 


Blank Indorsement Changed to Special Indorsement.—The holder 
of an instrument indorsed in blank may write over the signatu re of 
the indorser an indorsement in full to himself, or to another, or any 
contract consistent with the character of the indorsement. Section 
65 of the Negotiable Instruments Law. The question is to determine 
what contracts are consistent with the character of the indorsement. 
It has been held that the holder may not write over a blank indorse. 
ment a waiver of demand and notice. It has also been held that he 
cannot convert the indorsement into a guaranty. The decisions, prior 
to the time of the statute, are not in accord on this point. 

In Beckwith v. Angell, 6 Conn. 315, it appeared that A gave his 
promissory note to B payable four months after date. The note re- 
maining unpaid at maturity, C agreed to guarantee its payment in 
consideration of B’s forbearing the collection of it for a certain per- 
iod. In pursuance of this agreement C indorsed his name in blank 
on the back of the instrument. B afterwards filled up the indorse- 
ment with these words: ‘‘ In consideration of further forbearance, 
I guaranty the payment of the within note.” Inan action brought 
by B against C on the indorsement it was held that B was entitled to 
fill up the indorsement pursuant to the agreement and that, having 
filled it up, he was entitled to recover without proot of the demand 
and notice requisite in cases of bills and notes regularly negotiated. 
In the words of the court ‘‘the import of a signature or indorsement 
in blank is not so immovably fixed and determined, as has been 
sometimes supposed;” and ‘‘ blank indorsements may be moulded 
into any shape to effectuate the intention of the parties.” A similar 
case is that of Scott v. Calkin, 139 Mass. 529. 

In Belden v. Hann, 61 Iowa 42, it was held that the indorsee 
could not write a guarantee over the indorser’s signature for the rea- 
son that this would change the nature of his obligation and deprive 
him of his right to notice in case of non-payment. But it here ap- 
peared that the guarantee was not written on the note pursuant to 
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any agreement between the parties; in fact, the guarantee was 
written without the knowledge or consent of the indorser. ‘‘It is 
well understood,” said the court, ‘‘ that the blank indorsement of a 
promissory note by the payee creates the liability of an indorser as 
understood in the law merchant. * * * But the contract of in- 
dorsement is very different from a contract of guaranty, and the 
holder of a note with a blank indorsement by the payee has no legal 
right to change the obligation of the indorsee by writing a contract 
of guaranty over the name of the payee, ‘ without the knowledge or 
consent of the payee.’”’ 

In Hance v. Miller, 21 Ill. 636, the following was written by the 
holder of a note over a blank indorsement thereon: ‘‘ For value re- 
ceived, I guarantee the payment of the within note at maturity, and 
assign the same to Wm. Miller.” In an action against the indorser 
it was urged that the guarantee was not authorized by the agree- 
ment between the parties. Noevidence was adduced to show whether 
the guarantee was authorized or not, and it was held that the court 
could not presume that it was unwarranted and the indorser was held 
liable on the guarantee. 

On the other hand it has been held that, where the payee of a 
note indorsed it in full, he could not afterwards maintain that it was 
understood between himself and his indorsee that the indorsement 
was to be without recourse. If he did not wish to be held he should 
have expressly indorsed without recourse. Said the court: ‘* The 
contract created by the indorsement and delivery of a negotiable 
note, even between the immediate parties to it, isa commercial con- 
tract * * * some of the terms of which, according to the customs of 
merchants and for the convenience of commerce, are usually omitted, 
but not the lesson that account perfectly understood. * * * So that 
the mere name of the indorser, signed upon the back of a negotiable 
instrument, conveys and expresses his meaning and intention as 
fully and completely as if he had written out the customary obliga- 
tion of his contract in full.” 

The provision of the statute (sec. 64) with reference to converting 
a blank indorsement into a special indorsement is as follows : ‘‘ The 
holder may convert a blank indorsement into a special indorsement 
by writing over the signature of the indorserin blank any contract 
consistent with the character of the indorsement.” 








This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


ACTION AGAINST BANK FOR DISHONORING CHECK. 


Western National Bank v. White, Court of Civil Appeals of Texas, October 20, 1910. 
131 S. W. Rep. 828. 


Piaintiff, a depositor in the defendant bank, drew his check for the amount of 
his deposit and placed it with the H. Bank for collection, with the understanding 
that he was not to draw against it until collected. The check was reported paid and 
he drew out the amount. Later the H. Bank was notified that there were not suffi- 
cient funds in the defendant bank to pay the check. This was the result of a clerical 
error. The H. bank reported to the sheriff and the plaintiff was arrested for swin- 
dling. The defendant bank was not aware of the arrest. After the arrest the ce- 
fendant informed the officer in charge of the plaintiff that the check was dishonored 
for want of funds. It was held that the failure to honor the check was not the proxi- 
mate cause of the arrest and that the defendant was not liable for false arrest. 


Action by J. B. White against the Western National Bank and 
others. From a judgment for plaintiff against defendant named, it 
appeals. Reversed and remanded. 

The evidence shows thatin the latter part of August, 1907, appellee 
already had a deposit of $287.50 to his credit in the Western National 
Bank at Ft. Worth, andin September made a further deposit of $112.50 
which gave him a credit of $400. The proper officer of the appel- 
lant bank issued to him a deposit slip showing that additional credit 
of $112.50, but by mistake of an individual bookkeeper in extending 
this credit on the books of the bank the sum was placed to the credit 
of J. E. White, another depositor in the bank, whose name was on the 
line just below or just above that of appellee; and in this way, and 
on account of this clerical error and mistake of the bookkeeper, the 
books of the bank showed to the credit of appellee only the sum of 
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$287.50, instead of $400. Afterwards, on September 5, 1907, appellee 
applied to the cashier of the Hood County State Bank to have his 
$400 transferred to said bank. Whereupon, at the suggestion of the 
cashier, so as to save expense to appellee, the appellee drew a check 
on appellant bank for the $400 to be forwarded by the Hood County 
State Bank for collection; it being understood and agreed between 
the cashier and appellee that appellee would not be paid any of the 
money until the check was heard from. This check was sent by the 
Hood County State Bank to its correspondent at Dallas, and from 
that point it was forwarded to the correspondent of the Dallas bank 
in Ft. Worth, and by oversight of one of the officers of appellant it 
was stamped paid. But during banking hours it was discovered that 
the books showed only $287.50 to the credit of appellee, and this was 
corrected through the clearing house during banking hours on that 
day. However, the correspondent at Dallas of the Hood County State 
Bank had reported to the latter giving it credit for the full amount 
of the check as acash item. Whereupon appellee, after having been 
informed that the check had been paid by the cashier of the Hood 
County State Bank, personally drew out the money. After appellee 
drew the money, he went to Cleburne on business. The cashier of 
the Hood County State Bank then got another report from the ccr- 
respondent of his bank at Dallas informing him that the credit previ- 
ously given to this bank had been canceled and the item charged 
back to it; the check having been dishonored by appellant for lack 
of sufficient funds. Thereupon the cashier of the Hood County State 
Bank reported the matter to the sheriff and county attorney of Hood 
county, and the sheriff at once, by phone to city marshal of Cleburne, 
caused appellee to be arrested. No complaint had been filed nor any 
warrant issued against appellee. The county attorney, after invest- 
igation of the facts, decided that there was no ground for criminal 
prosecution, inasmuch as appellee had made no false representations 
and the money had been paid to him by the cashier on the advice of 
the Dallascorrespondent. There is a conflict in the testimony as to 
whether the arrest was contrary to the instructions of the county 
attorney and the cashier of the Hood County State Bank. The sheriff 
testified that the arrest was in accordance with instructions, and the 
county attorney and the cashier testified to the contrary. All the 
testimony affirmatively and positively shows, and with no attempt 
at dispute to the contrary, that the appellant bank was in no wise a 
party to or even knew of the arrest at the time, or even knew of the 
payment of money by the Hood County State Bank toappellee. Im- 
mediately after the arrest of the appellee he was, at his request, taken 
to the telephone office, where he called up the appellant bank for the 
purpose of knowing why his check had been dishonored; and, being 
unable to clearly understand over the phone, he requested the city mar- 
shal todo the talking forhim, which hedid. Appellee was told by the 
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marshal that he arrested him on order of the sheriff of Hood county 
on a charge of swindling the Hood County State Bank out of $400. 
The marshal in his conversation over the phone informed an officer 
of the appellant bank that he had appellee under arrest by virtue 
of a warrant held by the sheriff of Hood county charging him with 
swindling the Hood County State Bank, and that appellee wanted to 
know the state of his account with appellant bank; and further sta- 
ted that appellee had slips showing the two items of deposit in the 
bank. Whereupon the officer of appellant told the marshal that its 
books showed only $287.50, «nd that he went by the books, and on 
that account the check had been dishonored for $400. Immediately 
thereafter the officers of the appellant bank set its entire force to 
work to see if they could discover any mistake, and looked through 
all deposit slips for September, which resulted in the discovery of the 
mistake of $112.50... Thereupon appellant bank promptly communi- 
cated the fact to the Hood County State Bank and the city marshal 
at Cleburne. It was an hour and a half from the time the city marshal 
was talking to the appellant until the appellant bank informed him 
of the finding of the error. 3ut in the meantime, on instructions 
from the sheriff of Hood county, the city marshal had released appel- 
lee from custody upon his placing in a bank in Cleburne the $400 
drawn out of the Hood County State Bank and $2.50 to cover the ex- 
pense of telephone messages. The appellant bank was not the cor- 
respondent of the Hood County State Bank and had no connection 
with it, and the officers of this bank were not even acquainted with 
the cashier of the Hood County State Bank, and had made no com- 
munications whatever to suchcashier in reference to appellee's account 
or in connection with appellee. Appellant had no connection what- 
ever with requiring the appellee to deposit the $400 to be released, 
and was not informed of it, and did not procure the detention of the 
appellee under arrest after his arrest. The city marshal told appellee 
that he arrested him on order of the sheriff of Hood county, and would 
not release him except upon the order of such sheriff, and that he 
would have to have the sheriff give him such order before he would 
be released. 

Levy, J. (after stating the facts as above). Appellee sued the 
appellant for damages occasioned byshame, mortificationand humilia- 
tion of mind and injury to his reputation and character consequent 
upon being arrested and held a prisoner on a charge of swindling. 
He did not sue appellant for damages for loss of time or credit found- 
ed on negligent breach of its contract in dishonoring the check. 

The only two possible issues raised by the pleadings were (1) 
whether appellant acted together with the other defendants below in 
causing the arrest of appellee, and (2) whether, knowing all the facts, 
it had ratified the arrest. There is noevidence of loss of credit, which 
appellee, not being a merchant or trader, would have to allege and 
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prove. Itis uniformlyheld thatit is error to submit as a ground of re- 
covery a matter neither alleged nor proved. Thesecond ground com- 
plained of goes, we think, to the legal liability of appellant in the facts 
of the case. The court refused to give a requested peremptory in- 
struction, and this we conclude should have been done in the case. 
By the undisputed testimony in this case the arrest was an unlaw- 
fulone. But, according to the undisputedevidence, it is affirmatively 
and positively shown that this arrest was made without the concur- 
rence, encouragement, or even the knowledge of the appellant bank, 
and there is an utter absence of any evidence either of participation 
originally on the part of appellant in the actual arrest or of ratification 
in the same after it had been made. The court seems to have been 
of the opinion that the appellant was not in any way connected with, 
and did not participate in, the arrest originally, in that he did not 
submit such phase to the jury, and appellee himself did not insist on 
such issue by instructions. The liability of appellant, as seen from 
the court'scharge, is predicated upon appellant’s negligence being the 
proximate cause of the further detention of appellee after appellant 
found out that appellee was under arrest. That appellant could not 
reasonably have contemplated that an unlawful arrest would result 
from the error which led to the dishonoring of appellee’s check is 
quite clear. 

Again, it could not reasonably have been contemplated by any 
one acquainted with the facts as they transpired between appellee 
and Hood County State Bank that a probable cause would exist, aris- 
ing out of those facts, for a prosecution and arrest forswindling. Nor 
would it be reasonable to entertain even the suggestion that the ap- 
pellant bank ratified an unlawful arrest for swindling in these facts. 
The facts uncontroverted are that appellee drew his check for the 
$400 on appellant bank, and had it forwarded through the Hood County 
State Bank for collection, with the understanding with the cashier of 
the Hood County State Bank that he would not draw any cash on it un- 
tilthe check was reported on. The check was reported onas paid, and 
the appellee then checked out the $400. The arrest and thedetention 
were under order of the sheriff of Hood county alone. The arrest, 
therefore, could not be held, we think, to be the proximate result of 
the breach of the contract involved in the dishonoring of the check. 
Bank of Commerce v. Goos, 39 Neb. 437, 58 N. W. 84, 23 L. R. A. 
190. If, as a matter of law, the arrest could not be heid to be the 
proximate result of the breach of appellant’s contract, then in point 
of fact in this case appellant is not shown to be responsible for the 
further detention of the appellee by the city marshal after it had in- 
formation of his arrest. It did not, it is conclusively shown by the 
testimony, assist, encourage, or ratify at any time the wrongful de- 
tention. It was simply asked the question by the city marshal, at the 
request of appellee, why it had dishonored the check; and it gave the 
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information involved in the dishonoring of the check, that its books 
did not showthat amount to credit of appellee. There is no pretense 
in the evidence that any more was said or done by appellant. That 
this mere information of the bank, about the dishonoring of the check 
in its telephone conversation with the city marshal, was the proximate 
cause of the further detention could not in point of fact be sustained 
in the evidence. The evidence conclusively without conflict estab- 
lishes that the city marshal held appellee by order of the sheriff, and 
in such order of arrest appellant had no participation or knowledge, 
and the marshal told appellee that he could only be released by order 
of such sheriff and that he would hold him and not release him until 
the sheriff ordered his release. The arrest and detention by the city 
marshal were not continued after the telephone message, it is clear, 
by the information given by the appellant bank to the marshal, but 
his detention was beyond and without the control of appellant and en- 
tirely by the officers, who were not acting for appellant. The order 
of the sheriff to the marshal to hold appellee under his orders, and 
the determination of the marshal to obey the order of the sheriff and 
his refusal to release except upon the order of the sheriff, was the sole 
cause of the detention. The information given by the appellant to 
the marshal was not the means or efficient cause of the detention. 
The city marshal was not investigating the facts preparatory to hold- 
ing or releasing appellee, but was merely executing orders to arrest 
and hold in custody for the sheriff. And it is conclusive that the 
marshal would not have released appellee on the statement of appel- 
lant, but only upon orders from the sheriff. The judgment against ap- 
pellant therefore must be reversed and here rendered for appellant 
with all costs. 


DEFENSE OF FAILURE OF CONSIDERATION GOOD 
AGAINST ASSIGNEE. 


Ferguson v. Netter, Appellate Division of the New York Supreme Court, Dec. 2, 1910 
126 N. Y. Supp. 107. 


Under the Negotiable Instruments Law the defense of failure of consideration 
is good against one who receives a bill of exchange by assignment from the drawer. 


Action by William A. Ferguson against Charles S. Netter. From 
a directed verdict for the plaintiff, the defendant appeals. Judgment 
reversed, and new trial ordered. 

IncRAHAM, J. The action was brought to recover upon an acceptance 
of a draft drawn by the plaintiff's assignor upon the defendant, a resi- 
dent of the City of New York, dated the 3oth day of December, 1907. 
This draft was drawn in France, and requested the plaintiff on March 
15th to pay to the order of himself, the drawer, the sum of 307 francs, 
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35 centimes, ‘‘ value received in merchandise. ” Upon this draft was 
written the words, ‘‘ Accepted Jan’y 28th, 1908,” and it was signed 
by the defendant. The complaint alleges that on or about the 16th 
of March, 1908, the said bill so accepted was duly presented to the 
defendant for payment, but was not paid and was thereupon duly pro- 
tested for nonpayment; that on or about the 26th of August, 1908, 
the drawer of the draft, for a valuable consideration, duly assigned 
said bill to the plaintiff. 

The defendant in substance admitted the acceptance of the draft, 
and that it was assigned by the drawer to the plaintiff, and alleges 
that the plaintiff paid no value therefor and took the assignment with 
knowledge of the equities existing between the defendant and the 
plaintiff's assignor. 

Upon the trial the plaintiff introduced the assignment of the bill of 
exchange, which recited a consideration of $1, and the bill of exchange 
with the acceptance of the defendant, and it was stipulated that the 
bill of exchange was presented by the plaintiff's assignor for payment 
on the day it was due, and it was not paid. The plaintiff then rested. 

It was conceded upon the trial that the plaintiff's assignor caused 
the bill to be presented for payment when due and subsequently as- 
signed the bill to the present plaintiff for a nominal consideration. 
All the equities as between defendant and the plaintiff's assignor were 
open to defendant, and, if there was absolutely no consideration for 
the acceptance, it is clear that plaintiff could not enforce the bill. 

By § 50 of the Negotiable Instruments Law (ch. 612 of the Laws 
1897, re-enacted in Consol. Laws, c. 38; Laws 1909, c. 43), it is pro- 
vided that every negotiable instrument is assumed prima facie to have 
been issued for a valuable consideration. Section 54 provides that 
the absence or failure of consideration is matter of defense as against 
any person not a holder in due course. See, also, Cowel v. Cornell, 
75 N.Y. 91; Batterman v. Butcher, 95 App. Div. 213. In Nat. Park 
Bank v. Saitta, 127 App. Div. 624, 927, affirmed 196 N. Y. 548, it was 
held that as between any parties to a bill, except the drawer and the 
drawee, who had purchased the bill for a valuable consideration, the 
defense of want of consideration was not available; but it is assumed 
in the opinion that, as between the original parties to the bill, the 
question of consideration is always open. Now, the only considera- 
tion for the acceptance of this bill was the sale and delivery by the 
plaintiff's assignor to the defendant of the mushrooms in question. 
The plaintiff's assignor shipped the mushrooms to the defendant, who 
examined them as soon as possible, but which was after the acceptance, 
and they were found not to be merchantable and not to be a compli- 
ance with the contract. Consequently, the defendant bad the right 
to reject the mushrooms and having rejected them, there was no con- 
sideration for the acceptance, and the plaintiff's assignor could not re- 
cover upon it. 
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RIGHT OF INDORSER OF NOTE HELD BY INSOLVENT 
BANK TO SET OFF DEPOSIT AGAINST 
LIABILITY ON NOTE. 


Borough Bank of Brooklyn v. Mulqueen, New York Supreme Court, December 5, 1910. 
125 N. Y. Supp. 1034. 


The indorser of a note, discounted by a bank which afterwards becomes insol- 
vent, cannot set off his deposit in the bank against his liability on the note, unless 
the maker is insolvent. 


Action by the Borough Bank of Brooklyn against Joseph Mulqueen 
and another. Judgment for plaintiff. 


Crane, J. Can an indorser of a note held by a bank, where the 
maker is solvent, offset his deposit in the bank against the amount 
due on the note? 

On the rst day of March, 1g1o, the defendant Mulqueen gave his 
note tothe Borough Bank for $1,500, payable three months after date, 
the defendant Sparks being an indorser thereon. On April 7, 1910, 
the Borough Bank suspended, the superintendent of banks taking 
charge of itsassets under section 19 of the banking law (Consol. Laws, 
c.2) Atthe time of suspension, Mulqueen had a deposit to his credit 
in the bank of $70.26, and Sparks a deposit to his credit of $1,179. 54. 
This action has been brought to recover the amount of the note, it be- 
ing conceded by the plaintiff that the defendants are entitled to an 
offset of Mulqueen’s deposit, $70.26. The defendants, however, 
claim the right to a further offset of $1,179.54, the amount of the in- 
dorser Sparks’ deposit with the bank. It isconceded that Mulqueen, 
the maker of the note, is solvent. 

When the superintendent of banks took charge of affairs, he held 
all the assets primarily for the benefit of all creditors, including all 
depositors, and, if there were insufficient funds to pay the depositors, 
each would receive his proportionate part thereof. Accordingly 
Sparks would receive only his proportion of the assets should the funds 
be insufficient to pay in full. If, however, he is permitted to offset 
against Mulqueen’s note the amount of his deposit, he will receive 
payment in full for his deposit, irrespective of what the other depos 
itors may receive, because, Mulqueen being solvent, Sparks would 
immediately recover over against him. 

Although under the rule of offsets the deposit of the note maker, 
Mulqueen, will be set off against his indebtedness to the bank, yet 
the indorser, Sparks, will suffer no loss or damage by reason of his 
indorsement unless payment by him will be final, that is, unless Mul- 
queen were insolvent so that there can be no recourse to him. Mul- 
queen being solvent, to allow Sparks the offset of his deposit would 
be merely giving him a preference over other depositors. The insol- 
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vency of the maker is a prerequisite to offset forthe indorser. Chan- 
cellor Walworth, in the Matter of the Middle District Bank, 1 Paige 
Ch. 584, ruled: 

‘But no such offset should be allowed to an indorser where he is indemnified 
by the real debtor, or where the latter can be compelled to pay.” 

A case in all facts similar and applying this rule will be found in 
New Farmers’ Bank’s Trustee v. Young, 100 Ky. 683-689, 39 S. W. 
46. Also O’Connor v. Brandt, 12 App. Div. 596, 42 N. Y. Supp. 1079; 
Van Dyck v. McQuade, 85 N. Y. 616. 

Judgmentis therefore given for the plaintiff in the sum of $1,472.49. 


Lippner v. Century Bank of City of New York, Appellate Division of the New York Supreme Court, 
December 2, 1910. 125 N. Y. Supp. 1097. 


A complaint against a bank for paying a postdated check contrary to instructions 
must state that the plaintiff was a depositor, that he had funds on deposit and that 
the check was paid out of such funds. 


Appeal from Trial Term, New York County. 
Action by Charles S. Lippner against the Century Bank of the 


City of New York. From a judgment for plaintiff, defendant appeals. 
Reversed and remanded. 


Scort, J. The defendant appeals from a judgment upon a verdict. 
The complaint alleges that on a certain date one Joseph Gottlieb, 
plaintiff’s assignor, drew a postdated check upon defendant, and that, 
before the check by its terms became payable, said Gottlieb notified 
defendant not to pay it, notwithstanding which defendant did pay it. 
The complaint does not allege that Gottlieb was a depositor with de- 
fendant or that defendant held any funds of his, or that the check 
was paid out of any funds belonging to Gottlieb. Hence no cause 
of action was stated against thedefendant. A motion to dismiss the 
complaint on this ground was duly made at the opening of the trial 
and denied, whereupon the defendant excepted. The denial of this 
motion was error which was not cured by Gottlieb’s testimony that 
he was a depositor, because that evidence was received under objec- 
tion and exception, and no attempt had been made to amend the com- 
plaint. The reception of this evidence also constituted error. As 
the errors referred to are fundamental, it is unnecessary to consider 
any of the other questions discussed upon the briefs. 

The judgment and order appealed from are reversed, and a new 
trial granted, with costs to appellant to abide theevent. All concur. 
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LIABILITY OF COLLECTING BANK. 


Chiarello v. Savoy Trust Co., Appellate Division of the New York Supreme Court, Nov. 23, 1910. 
125 N. Y. Supp. 1069. 


The plaintiff employed a banker to collect a deposit in a bank in Italy, deliver- 
ing the pass book to him for that purpose. The banker went to the defendant trust 
company and had some one impersonate the plaintiff and execute a power of attor- 
ney authorizing the banker to draw the money. The banker got the money and 
absconded, The plaintiff stopped payment of the deposit and sued the trust com- 
pany for the pass book, or its value. It was held that the trust company was not liable. 

Action by Antonio Chiarello against the Savoy Trust Company. 
From a Municipal Court judgment in favor of plaintiff, defendant 
appeals. Reversed, and new trial ordered. 


Tuomas, J. Plaintiff went to one Cagliano, a banker in New York 
to obtain from or through him money on deposit in a bank in Italy. 
The interview resulted in an agreement that Cagliano should with- 
draw all the deposit, which, as he represented, would require some 
45 daystoeffect. Caglianodelivered the bank book received from the 
plaintiff to the defendant, together with a power of attorney to draw 
the money, falsely executed by a person who, pretending to be Chiar- 
ello, was presented to the defendant's officer, before whom he acknowl- 
edged the instrument. The defendant advanced all the money on 
the book, and forwarded it, with the power of attorney, countersigned 
by the Italian consul in New York, to a representative in Italy, for 
presentation to, and payment by, the Italian bank. Meantime Cagliano 
converted the money and absconded, and plaintiff stopped payment, 
and brings this action to recover the book or its value. 

Cagliano pursued the usual method in obtaining the money. Had 
he presented the book to the Italian bank in Rome, and received the 
money on surrender of the book, he would have acted within his au- 
thority, and payment to him would have been authorized. While it 
is inferable that the Italian bank required not only the surrender of 
the book, but also its power of attorney in the form used, it could have 
waived the presentation of the power of attorney, for payment to 
Cagliano was precisely what the plaintiff authorized, and the former 
could not have been heard to say that such payment was unjustified, 
whatever usual forms of procedure were disregarded. The plaintiff 
urges that the bank would have, or might have, given Cagliano a 
check or draft, payable to the plaintiff, had the book been sent for- 
ward for collection. But the authority vested in Cagliano to draw 
the money empowered him to receive, and the bank to pay him, the 
money. The peril of it was in the plaintiff. Instead of presenting 
the book in person, Cagliano was authorized to do so for the purpose 
of collecting the moneythrough a representative, for instance, through 
the defendant; and it is immaterial what procedure would be employ- 
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ed to obtain it. The authorization was to get the money, and upon 
the defendant receiving it, payment by it to Cagliano, plaintiff's agent 
would have been within its duty, and the receipt of it within the 
agent’sright. Thisineffect wasdone. Instead of deferring payment 
to Cizliano to the time of receiving the money from abroad, the de- 
fendant anticipated such payment by advancing the money, or, as it 
is called, by cashing the book. In this it acted within the custom, 
doing in this case what it had often done on similar occasions upon 
like applications by Cagliano. It cannot affect the legality of pay- 
ment to the latter that the defendant made payment and took the risk 
of collecting the amount due from the Italian bank. The thing to be 
done was the piy meat of the money to Cagliano either before or after 
collection, and, if it preferred to accelerate such payment, the result 
was the same. 

If the plaintiff enabling Cagliano to receive the money would have 
had no legal grievance against the Italian bank paying directly to 
Cagliano, or against the defendant collecting and paying to him, there 
is no legal principle that can be invoked condemning the defendant 
for paying and taking the burden of reimbursing itself. The plain- 
tiff had prescribed no procedure for collection. He wished the money 
in all possible haste, and he may not complain because his agent pur- 
sued the usual course, although he used the forged power of attorney 
to accomplish the end. The end was authorized. The means were 
unlawful, and, as regards the plaintiff, immaterial. Of this the plain- 
tiff may not complain, inasmuch as payment to Cagliano, however 
procured, woald have been justified as regards the plaintiff. Cagliano 
acted criminally in cheating the defendant and converting the money, 
but he got the money, and that was what the plaintiff employed him 
to do. 

The judgment of the Municipal Court should be reversed and a new 
trial ordered, costs to abide the event. All concur. 


COMPOUNDING INTEREST. 


Wigton v. Elliott, Supreme Court of Colorado, November 14, 1910. 111 Pac. Rep. 713. 


After interest becomes due it may, by agreement, be turned into principal and bear 
interest. This is not a compounding of interest. 
Action by Jos2ph Elliott and another against W. I. Wigton and 
another. There was a judgment for plaintiffs, and defendants bring 
error. Reversed and remanded. 


Gassert, J. The record in this case discloses a somewhat remark- 
able condition of affairs. April 10, 1901, Joseph Elliott applied to 
W. I. Wigton for a loan of $30, which he obtained, in consideration 
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of which he executed his note to Hattie Wigton for $32, due May roth 
following, and a chattel mortgage on household furniture to secure 
it. The $2 were added to the note asa charge for preparing the papers 
evidencing the transaction. The note provided for interest at the 
rate of 5 per cent. per month until paid. When this note matured, 
the interest was paid and a new one executed forthe principal, to which 
$2 were added for again drawing the papers. This note was also se- 
cured by a chattel mortgage. Thereafter, from time to time, the 
loan was renewed by new notes and chattel mortgages, and as each 
note matured, and in some instances before maturity, another one 
was given for the principal and interest and charges for drawing the 
papers, less whatever amount had in the meantime been paid thereon. 
This was repeated no less than 14 times, and extended to about No- 
vember 1, 1906, when the Elliotts executed two notes to the Wigtons, 
one for $t5.95 and the other for $93.15, also secured by chattel mort- 
gage. Some of the notes given, as we understand the record, were 
executed by both of the Elliotts and some by only one, and payable 
to one or the other of the Wigtons. What the facts may be, however, 
with respect to these matters, is of no material moment. It appears 
that the aggregate sum piid by the Elliotts, including the last notes 
given was several times the amount of the original loan. In May, 
1907, they brought suit for an accounting and for cancellation of the 
notes and mortgages last given, claiming they had paid the Wigtons 
sums largely in excess of their just obligations. Weshall not attempt 
to give a synopsis of the complaint upon which they based their action, 
but shall assume that it stated facts to support the theory or theories 
upon which it was tried 

The court found in favor of plaintiffs, and rendered judgment can- 
celing the notes involved and the chattel mortgage securing them. 
It is not altogether clear from the briefs of counsel or the opinion of 
the judge upon what finding of fact the judgment canceling the note 
for $15.95 was based, but we take it the finding was that this note 
had actually been paid, subsequent to the time it was given. As 
counsel fail to call ourattention to anything in the record which would 
indicate that such finding was error, we shall accept it as conclusive, 
which leaves for consideration only the note of $93 15. 

The case was tried before the court upon the theory, upon the part 
of plaintiffs, that when a note matures or when it is renewed and a 
new one is taken for the principal and interest, that interest cannot 
be recovered on so much of the new note as is represented by such 
interest. In brief, their claim was that such a transaction is com- 
pounding interest; that compound interest is not recoverable in this 
state, and upon this premise urged that if the transactions between 
the parties disclosed that compound interest had been paid upon or 
incorporated in the several notes taken in excess of the face of the 
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note involved, it was without consideration, and therefore void. Or, 
as succinctly stated by the trial judge, in stating the contention for 
plaintiffs: ‘‘ The note sought to be canceled is made up wholly of 
compound interest, which, being unlawful, as against the policy of 
the state, is void for want of consideration.”’ 

Oa behalf of the defendants, counsel contended that when an ac- 
counting is had between the parties, as in the case at bar, and a new 
note taken for the principal and accrued interest, the transaction is 
legal in all respects and that interest can be recovered on the whole 
of such new note. The court adopted the theory of plaintiffs, and 
found as a fact from the evidence that the transactions embraced inter- 
est on accrued interest either paid or incorporated in the notes taken 
from time to time in a sum in excess of the note for $93.15, which 
finding we shall accept as correct, and concluded, as a matter of law, 
that this was taking compound interest, which is inhibited, and there- 
fore, declared that the note in question was void. 

By statute parties may stipulate in writing for any rate of interest 
they see fitto agree upon. It has been so determined by numerous 
decisions of the Court of Appeals and this court; but reference to 
such authoritiesisunnecessary. Thestatute speaks for itself on the 
subject, in unmistakable terms, and is as follows: ‘‘ The parties to 
any bond, bill or promissory note or other instrument of writing may 
stipulate therein for the payment of a greater or higher rate of inter- 
est than eight per cent. per annum, and any such stipulation may be 
enforced in any court of competent jurisdiction.”” Section 2253, 1 
Mills’ Ann. St.; section 3163, Rev. St. 1908. 

There is no question regarding the authority of the General As- 
sembly to make the provision that a rate of interest isa matter of 
contract which parties may evidence in writing. Such being the 
case, it necessarily and logically follows that when interest becomes 
due it represents an indebtedness which the interested parties may 
then make the subject of a new contract by stipulating in writing 
when and how it shall be paid, and what rate of interest it shall bear 
until paid. In brief, as applied to the facts of this case, the law is 
that after interest becomes due it may, by agreement, be turned into 
principal and bear interest. Such an arrangement is not compound- 
ing interest. 

The learned trial judge, in support of his conclusion and judgment, 
cited Denver, B. & M. Co. v. McAllister, 6 Colo. 261, and Hockmark 
v. Richler, 16 Colo. 263, 26 Pac. 818. The most that can be claimed 
for these cases is, they hold that compound interest contracted for in 
advance is, in general, not recoverable. That is not the case at bar. 

In the Hockmark case Mr. Justice Helm in the course of his opin- 
ion, said: *‘ We do not intimate that the arrangement would have been 
illegal had the promise of appellant to pay compound interest been 
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made after instead of before the interest to be compounded had ac- 
crued.” 

Beckwith v. Beckwith, 11 Colo. 569, 19 Pac. 510, is also cited, but it 
is not in point. In that case the maker ofa note stipulated to pay inter- 
est on the principal at rate of 2 percent. per month until paid. Some 
time after its maturity, the maker signed an indorsement on the back 
of the note to the effect that in consideration of extending the pay- 
ment thereof for 12 months from the date of such indorsement, he 
agreed to pay interest on the balance due, which was specified as a 
sum certain, at the rate of 15 percent. per annum from date until 
paid. It appears that the amount agreed upon as due included com- 
pound interest. In passing upon the case it was said that the maker 
was not obligated by the terms of the note to pay compound interest, 
and as the testimony established the fact that at the time of signing 
the indorsement on the note he was not aware that the sum specified 
as due included compound interest, and that he relied upon payee’s 
representations made at the time that the amount specified in the 
contract indorsed on the back of the note was the actual and correct 
balance, he was relieved from the payment of the compound interest. 

The judgment of the district court, in so far as it annulled the 
note for $93.15 and the chattel mortgage securing it, is reversed, and 
the cause remanded for further proceedings in accordance with the 
views expressed in this opinion. 

Reversed and remanded. 


GARNISHING BANK DEPOSIT. 





Silsbee State Bank v. French Market Grocery Co., Supreme Court of Texas, December 14, 1910. 
132 S. W. Rep. 465. 


A garnishing creditor cannot reach funds deposited in the name of a person as 
“agent” unless the depositor is the true owner of the deposit. But, in the absence of 


anything to the contrary appearing, the presumption is that the depositor owns the 
funds. 


Garnishment proceedingsby the French Market Grocery Company, 
a judgment creditor of Ray Miller, against the Silsbee State Bank. 
From a judgment of the County Court against the garnishee it appeals, 
and the Court of Civil Appeals certifies a question to the Supreme 
Court. Question answered. 

The holding which the question asks us to review is stated to be 
‘‘that the money in the bank to the credit of ‘Ray Miller, Agent,’ 
was prima facie, the property of some undisclosed principal, and not 
subject to his debt, and that the burden was on the plaintiff in the 
garnishment proceeding to rebut this prima facie case by evidence 
showing that the money wasin fact the property of Ray Miller.” It 
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is evident that all this rests upon the inference drawn by the court 
from the form in which the deposit was made and stated. Our first 
impressions agreed with the opinion of the Court of Civil Appeals; 
but reflection and investigation have brought us to the conclusion 
that a negative answer should be given tothe question. The author- 
ities more nearly in point are in line with this conclusion; but their 
treatment of the subject has not been found entirely satisfactory to 
us. Proctor v. Greene, 14 R. I. 42; Randall v. Way, 111 Mass. 506; 
Laubach v. Leibert, 87 Pa. 62. We shall therefore state the reasons 
that to our minds seem controlling. 

It is beyond question that a bank receiving a deposit, made as this 
one was, becomes bound and therefore entitled to treat the depositor 
as owner of the fund and to honor and pay his checks properly drawn 
without concerning itself with any question as to the ultimate owner- 
ship or as to the application made or to be made of the money drawn 
out. Thisdoctrine hasbeen stated with a discussion of the authorities 
in the following cases: National Bank v. Claxton, 97 Tex, 576, 577, 
80S. W. 604, 65 L. R. A. 820, 104 Am. St. Rep. 885; Coleman v. Bank, 
94 Tex. 605, 63 S. W. 867, 86 Am. St. Rep. 871. 

This is true regardless of the question whether the depositor is 
the owner in the fullest sense or had only the legal control, as agent, 
over money really belonging to others. We do not think, therefore, 
that it is true, as broadly as it is laid down by some writers, that a 
garnishing creditor of the depositor is substituted in his stead and 
can reach the deposit merely because the bank was bound totreat him 
as owner. The depositor controls the fund whether he is the true 
owner or not. The garnishing creditor can reach it only in case he is 
the true owner. Eventhe bank, in sometransactions, deals with him 
as owner atits peril. Forifit apply the fund toits own benefit under 
hisauthority, when it belongs to others, it is held accountable tothem 
because the form in which such deposits are made is held sufficient 
to excite inquiry. The solution of the question therefore is not to 
be found in an analysis of the legal relation between banker and de- 
positor, but must be reached by determining the probative force of 
the facts shown. That which is decisive in our judgment is that the 
depositor is found in the full possession and control of the money de- 
posited. This is prima facie evidence of title unless its effect as such 
is destroyed by his profession that he holds as agent, with nothing 
more to indicate the existence of a principal. A possession really 
held as agentis that of a principal. To whom could this possession 
be attributed but to Miller? That is the only one of which the credi- 
tor and the court knows anything, and we think it should be treated 
as being really his, as its mere existence indicates it to be. To hold 
otherwise would be to deprive a creditor of the chief evidence of the 
ownership of property by his debtor upon a mere declaration by the 
latter that it belongs to some undisclosed person who asserts no 
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claim for himself. This view of such facts is involved in the reason- 
ing of the case cited from Rhode Island, which is most in point, and 
sustains that decision ascorrect. That court considered circumstances 
not stated in this certificate and reached its conclusion from the 
whole case. The reasoning of Mr. Justice Agnew in the Pennsyl- 
vania case is also apposite, although the question was different and 
the conclusion questionable. 


MAKER NOT LIABLE ON NOTE GIVEN TO PREVENT 
CRIMINAL PROSECUTION. 


Ellyson v. Schooler, Supreme Court of lowa, November 21, 1910. 128 N. W. Rep. 551. 


A woman cannot be held liable on a note signed by her and given to prevent the 
criminal prosecution of her husband for forgery. 


Appeal from District Court, Story County; Charles E. Albrook, 
Judge. 

Action of foreclosure to recover judgment on five notes of $600 each 
and to foreclose a real estate mortgage securing the same. The de- 
fense interposed was threefold: (1) Want of consideration; (2) du- 
ress and undue influence; (3) that the notes and mortgage were given 
to prevent the criminal prosecution of defendant’s husband for an 
allegedforgery. Decreefordefendant. Plaintiffappeals. Affirmed. 

The defendant, Hannah Schooler, is the wife of H. C. Schooler. 
H. C. Schooler was engaged in some sort of speculative enterprise in 
Missouri, the character of which does not definitely appear in the re- 
cord. It is manifest, however, that it absorbed funds more readily 
than it paid dividends. 

There is no controversy between the parties as to any legal ques- 
tion involved in the case. ‘The case turns wholly upon a question of 
fact. We will not extend the discussion into the details of the evi- 
dence. If the testimony of the defendant can be deemed wholly true, 
it is sufficient to sustain the defense that the papers were executed 
under an understanding, expressed or implied, that there should be 
no criminal prosecution of her husband for the forgery. 

Her husband had just returned home after an absence of 14 months. 
He was charged with forgery by the plaintiff in her presence, and he 
admitted it. The plaintiff and his attorney both testified, however, 
that nothing was said to her on the subject of her husband’s forgery 
on August 2nd, nor at any other time priorthereto. The attorney of 
plaintiff called upon her at her home in the forenoon. He testified 
that she expressed herself ready and willing to give the mortgage, 
but that she wanted to see Dr. Schooler, the plaintiff, who had been 
her physician and surgeon in an illness four or five years before. The 
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attorney thereupon returned to Des Moines, and the defendant fol- 
lowed on the next interurban car. She reached Des Moines about 
the middle of the afternoon, and went to the office of Dr. Schooler 
and had a conference with him. That she was in mental distress and 
cried much is not seriously disputed. There was no relationship be- 
tween her husband and Dr.Schooler although both bore the same sur- 
name. The substance of the contention on behalf of plaintiff is that 
he and his attorney found her ready and willing to make a mortgage 
without any pressure or inducement of any kind. This contention is 
not as consistent with the circumstances surrounding the defendant 
as is her owncontention. She was under neither legal nor moral ob- 
ligation to pay any part of this debt. She had refused to have any- 
thing to do with ita year before. She was then assured that her hus- 
band had much available property in Missouri with which to pay. 
On August 2d she was told that there was nothing to be realized from 
the Missouri property. The little property sought as security consti- 
tuted her home and was all she had and was already incumbered for 
$700. Though she devoted it all tothe payment of her husband's debts, 
she could not thereby save him from bankruptcy. 

In the light of all the circumstances appearing in the record, there 
is little room to doubt but that the avoidance of a criminal prosecu 
tion was the compelling motive that induced the execution of the 
papers by the defendant. The same circumstances are consistent 
with her claim that she got this understanding from the plaintiff in 
her conversation with him. The fair preponderance of the evidence 
is with her. The plaintiff through his attorney took the initiative on 
that day and accomplished what he sought with great ease, according 
to his testimony. The fact that it was accomplished with apparent 
ease is itself a circumstance consistent with, if not corroborative of, 
the defendant’s version of the transaction between them. It is only 
fair to plaintiff to say that he had never taken any steps to prosecute 
the defendant's husband, and he contends that he never intended to 
do so. We feel constrained, however, to say that the defendant did 
not get this understanding from him in her conversation with him. 

The decree entered below must be affirmed. 

Affirmed. 


CHECK INDORSED BY AGENT--LIABILITY OF BONA 
FIDE INDORSEE. 


Cluett v. Couture, Appellate Division of the New York Supreme Court, November 16, 1910. 
125 N. Y. Supp. 813. 


An agent, authorized to indorse checks in blank for purposes of deposit to the 
credit of his principal, gave a check so indorsed to the defendant in payment of a 
hotel bill, incurred while on business of the principal, and received the balance in 
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cash. The defendant had no notice of the limitation on the agent's authority. It was 
held that the principal could not recover from the defendant the funds misappro- 
priated by the agent. 

Action by Edmund Cluett and others against Arthur Couture. 
From a judgment for plaintiffs, defendant appeals. Reversed, and 
new trial granted. 


HoucuTon, J. The plaintiffs carry on the business of selling musi- 
cal instruments under the style of Cluett & Sons, and have a number 
of branch stores throughout the country. One Poche was manager 
of the branch store at Plattsburgh, and his territory extended from 
Ticonderoga to Rouse’s Point. He had general charge of the store 
and the making of the contracts for the selling of musical instruments, 
and was authorized to collect payments therefor in cash or checks. 
He was paid a salary, and had the right to deduct the expenses which 
he incurred while traveling in his territory upon the business of the 
firm from collections of money which he made. He alsohad authority 
to indorse checks payable to the firm for deposit in the First Na- 
tional Bank of Plattsburgh. In granting to him this authority,no par- 
ticular form of indorsement was prescribed, and it appears to have 
been his custom to simply write ‘‘ Cluett & Sons” across the back. 

The defendant is a hotel keeper at Rouse’s Point. In May, 1908, 
Poche, the agent, while on business of his firm, stopped at the de- 
fendant’s hotel overnight, and in the morning, when he was about to 
pay his bill, asked the defendant if he could cash a check of $60, as 
he was short of money. On the defendant assenting, he produced a 
check for that amount, which he had taken in payment of a claim due 
the plaintiffs, payable to Cluett & Sons, which name he had indorsed on 
the back in blank. The defendant deducted the amount of the ho- 
tel bill, and gave the balance to the agent in money. The defendant 
knew that the plaintiffs were dealers in musical instruments with their 
main store at Troy and a branch store at Plattsburgh, and that Poche 
was their manager, but did not know his general or special authority 
and made no inquiry in that respect. 

This action is brought for conversion of the check, and judgment 
has been awarded to the plaintiffs, from which the defendant appeals. 

The learned trial court, before whom the case was tried without a 
jury, found that Poche had no authority to indorse the name of Cluett 
& Sons on the check, or on any check, or other negotiable paper pay- 
able to them or their order, except for the purpose of deposit, and that 
all of the plaintiff's banking business was done at the First National 
Bank of Plattsburgh, N. Y., where such deposits were to be made. 
At the request of the defendant, he further found that, in taking the 
check and paying the money to the plaintiffs’ agent, the defendant 
acted in good faith and without any information or knowledge that 
the agent did not have authority to use the check for the purpose and 
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in the manner in which he used the same. The theory upon which 
judgment was rendered against the defendant was that the agent 
had noimplied authority to transfer title to the check, and that his 
actual authority was confined to the indorsing of checks for the pur- 
pose of deposit, and that, therefore, he could not pass title by simple 
indorsement and delivery even to a bona fide holder. 

I concur with the learned trial court in his conclusion that the 
facts would not warrant a finding of implied authority on the part of 
the agent, but it seems to me that the agent did have actual authority 
to indorse and thereby transfer title to the check to a bona fide pur- 
chaser without notice of any restrictions or knowledge of any facts 
putting him upon inquiry. The question is not whether the agent 
had general authority to transfer title to property belonging to his 
principals, but whether he had such authority as protects a bona fide 
purchaser of a negotiable instrument. Concededly the indorsement 
was not forged. There was no restriction upon the manner in which 
the agent should make the indorsement. He was given power to 
indorse, and hiscustomary way was to write the name of Cluett & Sons 
on the back without further words, and this he had authority to do. 
If he had indorsed the check as he did, and had done the further thing 
of depositing it in the bank to plaintiffs’ credit, he would have been 
strictly within his authority, and have carried out hisinstructions to 
the letter. But, after he had indorsed precisely as he was authorized 
to do, he departed from his instructions with respect to depositing 
and delivered the check to the defendant for full value. While plain- 
tiffs granted full power to their agent to indorse checks in blank by 
writing their firm name on the back without any restrictive words, 
they restricted the use which he should make of the check after he had 
indorsed it by requiring him to deposit it in the bank to their credit. 
Any departure by the agent from such authority and instructions was 
a mere diverting of a negotiableinstrument from an authorized use, 
in which case it is not disputed the loss, if any, must fall on the prin- 
cipals of the agent guilty of the diversion, rather than on a bona fide 
holder for value without notice. 

In Schmidt v. Garfied National Bank, 64 Hun, 298, 19 N. Y. Supp. 
252, afirmed 138 N. Y. 631, 33 N. E. 1084, the authority given to the 
agent was not to indorse, but touse a rubber stamp which, when filled 
out, made it impossible to do other than deposit, and it was very 
properly held that such authority gave no right to indorse in blank 
by writing the name of the payee. Lack of authority, express or im- 
plied, to indorse was the basis of the decisions in People v. Bank of 
North America, 75 N. Y. 547, and in Robinson v. Chemical National 
Bank, 86 N. Y. 404. In Morris v. Hofferberth, 81 App. Div. 512, 
81 N. Y. Supp. 403, and in Burstein v. Sullivan, 134 App. Div. 623, 
119 N. Y. Supp. 317, the effect of payment of an indebtedness by 
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check to a general manager was under discussion, and not simply the 
question of title to checks which they had transferred. 

The rule laid down in Salen v. Bank of the State of New York, 
110 App. Div. 636, 97 N. Y. Supp. 361, seems to me to be particularly 
applicable to the questioninvolved. In that case the agent was man- 
ager for a foreign commission house, and was given power in writ- 
ing to indorse their names to checks and drafts for deposit in a speci- 
fied bank. Instead of depositing in the bank, the agent indorsed 
the firm name, followed by his own, and delivered them to a stock 
brokerage firm with whom he had an individual speculative account. 
The brokers deposited such checks with the defendant, which was 
sued for conversion. In an exhaustive and careful opinion Mr. 
Justice Clarke points out the fact that the agent, having authority to 
indorse, although coupled with a direction to make deposits in a par- 
ticular bank, could by such indorsement transfer good title to a pur- 
chaser for value without notice, and held that no action would lie 
against the bank, although it received title through the brokers, 
against whom an action would lie because of the notice which was 
necessarily imputable to them arising from the circumstances under 
which they received the checks. The decision was concurred in by 
the entire court, and has neither been overthrown nor criticised, 
and would be identical with the case at bar if the action were against 
the Champlain Bank, in which defendant deposited check in question. 

If the view that Poche, the agent, had authority to indorse the 
plaintiffs’ firm name in blank, and that his selling the check to the 
defendant, instead of depositing it in the bank, wasa mere diversion 
be correct, then the only further question for consideration is whether 
the defendant had such notice as put him on inquiry respecting the 
agent’s precise authority. While conceding that the defendant paid 
full value for the check, andthat he had no actual notice of the 
limitation of the agent's authority, the respondent's counsel insists 
that the defendant was guilty of what is aptly termed ‘‘commercial 
bad faith” in not making further inquiry, because he knew that Poche 
was only manager of the Plattsburgh store, and was not a member 
of the firm of Cluett & Sons, to whom the check was payable, and 
had knowledge that their main store was at Troy. 

It does not seem to me that these facts were sufficient to put the 
defendant uponinquiry. Theagent was confessedly upon the business 
of the firm. He was a guest at the defendant’s hotel, and away from 
home. Presumptively, and as it turned out in fact, his employers 
were paying his traveling expenses and hotel bills. He produced a 
check moderate in amount, payable to his firm, whose name was not 
indorsed in defendant’s presence, but had been previously written, 
and stated that he was short of funds and desired it cashed. There 
was nothing on the face of the transaction indicating that the agent 
desired the currency on the check for the purpose of appropriating 
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it to hisownuse. The check was not used to pay his individual debt, 
as was the casein Rochester & C. T. R. Co. v. Paviour, 164 N.Y. 281, 
58 N. E. 114, 52 L. R. A. 790, andin Ward v. City Trust Co., 192 N. 
Y. 61, 84 N. E. 585. One who takes negotiable paper for value be- 
fore due, without actual notice of any defect, has the right to assume 
that the relations to the paper of every party whose name appears 
on it are precisely what they appearto be. Cheever v. Pittsburg, 
etc., R. R. Co., 150 N. Y. 59, 44 N. E. 701, 34 L. R. A. 69, 55 Am. 
St. Rep, 646; G. N. Bank v. State, 141 N. Y. 379, 36 N. E. 316; Dike 
v. Drexel, 11 App. Div. 77, 42 N. Y. Supp. 979. It is true that the 
check was payable to Cluett & Sons, and was dated the 13th day of 
May, and defendant purchased it the next morning before it could 
have been sent to Troy for indorsement by some member of the firm. 
This fact cannot defeat defendant because as matter of fact the agent 
did have authority to indorse the name of the payees on the back, 
While the defendant did not have the right to assume that Poche as 
manager of the branch store had implied authority to indorse checks 
payable to the firm and transfer them, he had no reason to suspect 
that his actual authority was limited by requirement that, after in- 
dorsement, he should deposit them inthe bank. The plaintiffs placed 
a large and important business in the hands of their agent, and chose 
to give him power to indorse checks with a special restriction as to 
depositing afterindorsement. For any dereliction on the part of the 
agent they should suffer rather than an innocent third party having 
no notice, and not being bound by law to make inquiry. 

I think the defendant obtained good title to the check, and there- 
fore was not guilty of conversion, and that the judgment should be 
reversed and a new trial granted, with costs to the appellant to abide 
the event. 

All concur, except Situ, P. J., dissenting. 


DRAWEE NOT ENTITLED TO RECOVER MONEY PAID 
ON DRAFT BEARING FORGED INDORSEMENTS. 





Bartlett v. First National Bank of Chicago, Supreme Court of Illinois, Dec. 21, 1910. 93 N. E. Rep. 537. 


The agent of the plaintiffs, grain dealers, drew drafts onthem payable to various 
farmers for grain supposed to have been delivered to the agent. As a matter of 
fact the drafts were never delivered to the payees nor did the agent receive any 
grain from them. The agent merely adopted this means of defrauding the plain- 
tiffs. He indorsed the payees’ names on the drafts and negotiated them to a local 
bank, which collected on them from the defendant bank, to which they were paid 
by the plaintiffs. It was held that the plaintiffs could not recover the amounts paid 
to the defendant bank, in the first place, because of their negligence, and in the sec- 
ond place, because the drafts were in effect payable to fictitious persons and therefore 
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transferable by delivery. The defendant bank did not claim under the forged in- 
dorsement, but as holder of an instrument payable to bearer. 


Hanp J. This was an action in assumpsit commenced by Ba:tlett, 
Frazier & Carrington against the First National Bank of Chicago, in 
the municipal court ot Chicago, to recover the amount of 135 drafts 
drawn by the appellants, by their agent, R. L. Walsh, upon them- 
selves, to the order of persons residing in the vicinity of Reddick, 
in Kankakee county, during the year 1906, and fraudulently indorsed 
by said R. L. Walsh in the names of the payees named in said drafts 
and paid to R. L. Walsh by the State Bank of Reddick, and to the 
State Bank of Reddick by the First National Bank of Chicago, and 
to the First National Bank of Chicago by the appellants. The dec- 
laration consisted of the common counts, and the general issue was 
filed, and upon atrial the jury returned a directed verdict in favor 
of the defendant, upon which the court rendered judgment, after 
overruling a motion tor a new trial, in favor of the defendant for costs. 
Said judgment was affirmed, on appeal, by the Appellate Court for 
the First District, and, said court having granted a certificate of im- 
portance, a farther appeal has been prosecuted to this court. 

It appears from the record that Bartlett, Frazier & Carrington 
were engaged in the buying of grain in the city of Chicago and at 
numerous places in the country; that in 1904 they were running an 
elevator at Reddick; that R. L. Walsh was the manager of the Red- 
dick elevator; that he bought grain from the farmers residing in that 
vicinity, and paid them for their grain by delivering to them drafts 
drawn upon blanks which were furnished R. L. Walsh by Bartlett, 
Frazier & Carrington. 

The blanks were filled up by R. L. Walsh with the farmers’ names, 
the amount due them for grain, and the kind of grain purchased. 
The drafts were cashed by the State Bank of Reddick, and by that 
bank forwarded to the First National Bank of Chicago, and by that 
bank collected of Bartlett, Frazier & Carrington. In the year 1905, 
to accommodate the farmers and to meet competition, R. L. Walsh 
would fill out the drafts, as above indicated, for grain and pay the 
farmers for their grain in cash, and then, without authority, indorse 
the drafts with the farmers’ names and obtain the amounts of the 
drafts from Bartlett, Frazier & Carrington by putting the drafts 
through the banks. There is no evidence that the banks knew R. L. 
Walsh was indorsing the drafts without authority from the payees, 
but Bartlett, Frazier & Carrington must soon have received notice of 
the fact that R. L. Walsh was indorsing the drafts in the names of 
the payees and without authority, as on September 8, 1905, they wrote 
R. L. Walsh the following letter: ‘‘ Chicago, Sept. 8th, 1905. Mr. 
R. L. Walsh, Reddick, Illinois—Dear Sir: Yours of the 7th inst. at 
hand. In reference to your indorsing the farmer’s name, we do not 








142 THE BANKING LAW JOURNAL. 


approve of this, as we do not consider it businesslike, unless you have 
direct, written authority from the farmer todo so. When you want 
to draw money from the bank yourself to pay currency to the farmer, 
make the check read, ‘ Pay to the order of currency account,’ and 
then give the name of the farmer; then when you draw the money 
at the bank, indorse your name, but not the farmer’s name, on the 
back. This will make our records here show plainly to whom the 
money should be charged, and under our surety bond we will be pro- 
tected in case any of our agents make a wrong use of the money. 
Very truly yours, B. F. & C. Dictated by H. J. P.” 

On the sime day appellants wrote the State Bank of Reddick, 
which had been in the habit of cashing grain drafts drawn by R. L. 
Walsh, the following letter: *‘ Bartlett, Frazier & Carrington, Chi- 
cago, Sept. 8, 1905. State Bank of Reddick, Reddick, Illinois—Dear 
Sir: In future will you kindly cash drafts drawn on us which read, 
‘Pay to theorder of currency account,'(name of farmerto be inserted, ) 
and then indorsed on the back by Mr. R. L. Walsh, our agent at Red- 
dick, and, of course, signed by him? This will enable Mr. Walsh to 
draw all the currency necessary where the farmers wish payment in 
currency, and at the same time it will keep our records straight. 
Yours very truly, B., F. & C. Dictated by H. J. P.” 

No notice of the manner in which R. L. Walsh had been conduct- 
ing the business of the appellants was given to the State Bank of Red- 
dick or the First National Bank of Chicago, but, apparently so soon as 
the appellants became satisfied that the money drawn upon said drafts 
so indorsed was being use 1 to pay for grain which they were receiving, 
they seem to have become satisfied with the method in which R. L. 
Walsh was doing their business at Reddick. 

In November, 1906, it was discovered by the appellants that R. L. 
Walsh, by means of issuing drafts without receiving any grain there. 
for and indorsing them in the names of the payees and procuring the 
cash thereon from the State Bank of Reddick and passing them through 
the First National Bank of Chicago, had obtained some $12,500, in 
cash, which he had converted to his own use. 

The appellants base their claim of liability against the First Nat- 
ional Bank of Chicago upon the contention that the indorsements of 
the names of the farmer payees upon the drafts by R. L. Walsh were 
forgeries, and that when those drafts were presented by the First Nat- 
ional Bank of Chicago to the appellants for payment, the First National 
Bank of Chicago guaranteed such indorsements to be true and genuine, 
and, as the amounts thereof were paid to the First National Bank of 
Chicago bythe appellants in consequence of said forgedand fraudulent 
indorsements, the appellants are entitled to recover from the First 
National Bink of Chicago, the amounts paid to said bank by them 
upon said drafts. It is undoubtedly the general rule that, when a 
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drawee pays adraftto an indorser who derives title to the draftthrough 
a prior forged indorsement, he may recover back the money so paid. 
We think, however, the undisputed evidence in this record shows that 
the negligence of the appellants was so gross that they ought not asa 
matter of law to be permitted to recover from the First National Bank 
of Chicago the amounts of the drafts upon which the names of the 
farmer payees were forged by R. L. Walsh, who was the agent of the 
appellants. The appellants knew their agent, R. L. Walsh, was draw- 
ing drafts against them with which to obtain money from the banks 
to pay for grain which he was buying upon their account, and 
that Walsh was wrongfully indorsing the names of the payees in 
whose favor said drafts were drawn upon said drafts. They knew 
that Walsh was short upon grain which he had purchased for them 
and they also knew that Walsh persisted in drawing drafts and indors- 
ing them in the names of the payees after they had forbidden him to 
do so. While in possession of this information they retained bim in 
their employ, and permitted him to continue drawing and indorsing 
said drafts without informing the banks whowere handling such drafts 
of the fact that Walsh was wrongfully indorsing those drafts. 

When one of two innocent parties suffers lcss by reason of the 
wrongful act or acts of a third party, the rule is almost universal that 
the party who has made it possible, by reason of his negligence, for 
the third party to commit the wrong must stand the loss. 

The drafts drawn by R. L. Walsh in the name of the appellants 
against themselves were all made payable to some person who resided 
near Reddick, or bearer, and in thesense that there were such individ- 
uals as payees the payees named in the drafts were not fictitious per- 
sons, At the time, however, Walsh drew said drafts, he did not in- 
tend that tke persons whose names he inserted as payees in said drafts 
should have any interest in said drafts, or that said drafts should ever 
be delivered to said payees, or that said payees should indorse said 
drafts in order to receive payment therefor or for the purpose of ne- 
gotiating thesame. In theeye of the law, therefore, the payees named 
in said drafts were not bona fide payees, but mere fictitious persons. 
Said drafts were therefore, in law, payable to bearer, and were trans- 
ferable, therefore, by delivery, and upon their receipt by the appel- 
lee payment thereof could be enforced against the appellants by the 
First National Bank of Chicago without claiming through the said 
forged indorsements, but as the holders of negotiable paper made pay- 
able to bearer. The court said: ‘‘The intent of the drawer of the 
check in inserting the name of the payee is the sole test of whether 
the payee is a fictitious person, and the intent of the drawer of these 
checks, as attorney for the appellant, must, as just stated, be regarded 
as against the bank upon which they were drawn, as the intent of the 
appellant himself.” The First National Bank did not therefore, make 
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out its title to said drafts through a forged indorsement, and appel- 
lants could not, therefore, recover back the money paid to the bank on 
said drafts. Judgment affirmed. 


FILLING IN NAME OF PAYEE. 


Hartington Nationa! Bank v. Breslin, Supreme Court of Nebraska, November 26, 1910. 
128 N. W. Rep. 659. 


Defendant signed a promissory note which was perfect on its face, with the ex- 
ception of a blank for the name of the payee, and intrusted it to his comaker who 
delivered it in that form to a bank two days later, before it was due, in violation of 
an agreement that it should be used by him in buying a meat market, that the name 
of the seller should be inserted in the blank, and that the note should be returned 
to defendant if not used for that purpose. The bank accepted the note at its face 
value and afterwards inserted its own name in the blank as payee. He/d, That the 
instrument is not enforceable against defendant within the meaning of that part of 
the Negotiable Instruments Law relating to the filling in of blanks and containing 
among other things the following provision: ‘‘In order, however, that any such in- 
strument when completed may be enforced against any person who became a party 
thereto prior to its completion, it must be filled up strictly in accordance with the au- 
thority given and within a reasonable time.” 

(Syllabus by the Court.) 


Action by the Hartington National Bank against W. J. Breslin 
and John Wiebelhaus. Judgment for plaintiff, and defendant Wie- 
belhaus appeals. Reversed and remanded. 

Rose, J. This is a suit on a promissory note for $400, dated June 
18, 1997, and due six months hence. W. J. Breslin and John Wie- 
belhaus were makersand the Hartington National Bank was the payee 
and holder. The summons was not served on Breslin and the con- 
troversy is between the bank as plaintiff and Wiebelhaus as defend- 
ant. From a judgment on the verdict of a jury for the full amount 
of plaintiff’s claim, defendant has appealed. 

The substance of the defense pleaded is: Defendant and Breslin 
signed the note, but left a blank for the name of the payee. It was 
agreed between them that the note should be used by Breslin in pur- 
chasing a meat market at Fordyce from the owner, whose name was at 
the time unknown, but which afterward was found to be Jacob Hauri. 
In the event of a purchase Hauri’s name was to be inserted in the 
blank, but otherwise the note was to be returned todefendant. The 
insertion of the name of the bank as payee was not authorized by de- 
fendant and he never consented thereto. The proof of these facts 
is uncontradicted. 

On plaintiff's side of the case the following facts are shown with- 
out contradiction: When defendant signed the note he exacted as 
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security from Breslin a deed to three lots in the city of Hartington 
and at the time of the trial the title thereto stood in defendant’s 
name. In the meantime he had collected the rents and profits. When 
the note was delivered to plaintiff it was a perfect instrument, with 
the exception of a blank for the name of the payee. It had not been 
altered and bore on its face no intimation of the agreements pleaded 
as a defense. Breslin delivered the note to plaintiff on or before 
June 20, 1907, and in addition to a cash payment it was accepted by 
the bank at its face value in full satisfaction and discharge of a mort- 
gage onBreslin’sproperty. Afterward plaintiff inserted its own name 
in the blank as payee, having had no actual notice of the alleged agree- 
ments between the makers. 


Piaintiff contends that defendant made no defense to the note and. 


that on the undisputed evidence the judgment rendered was proper. 
This position seems to be correct, if the controversy is to be determined 
without regard to the Negotiable Instruments Law of 1905 (Comp. St. 
1909, c. 41). According to the rules of the law merchant, when de- 
fendant signed the note without restriction, leaving a blank for the 
name of payee, and intrusted it to his comaker, he gave to a bona fide 
holder implied authority to fill the blank and perfect the instrumept. 
Under the law merchant a bona fide holder was permitted to insert 
his name in a blank left for the name of the payee. On the recptd 
presented there can be no doubt that in taking the note the bank acted 
honestly, relying upon a well-established custom. On the other hand, 
defendant took security for his own protection, signed the note with 
the name of the payee left blank, and intrusted it to Breslin, this 
making it easy for him to mislead the bank toits injury. Undersuch 


principal cause of the injury. This rule should be applied in the 
present case unless it has been changed by statute. Before the note 
was signed, however, the negotiable instruments law was passed and 
by it the transaction in controversy must be tested. Generally, this 
act retains the rules of the law merchant, and its purpose, as suggest- 
ed by its title, is ‘‘to establish a law uniform with the laws of other 
states.”” While England, and most of the states of this country, have 
been consistent in making such statutes uniform, an examination ofthe 
holdings of the courts in which those acts have been construed indi- 
cates a diversity of opinion. The view that the provisions of § 14 of 
the Nebraska negotiable instruments act, which is invoked by defend- 
ant herein, change the rules of the law merchant in material respects 
appears to be unanimous. 

Section 14 provides: ‘*‘ Where the instrument is wanting in any 
material particular, the person in possession thereof has a prima facie 
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authority to complete it by filling up the blanks therein. And a sig- 
nature on a blank paper delivered by the person making the signature 
in order that the paper may be converted into a negotiable instrument 
operates as a prima facie authority to fill it up as such for any amount. 
In order, however, that any such instrument when completed may be 
enforced against any person who became a party thereto prior to its 
completion, it must be filled up strictly in accordance with the author- 
ity given and within a reasonable time. But if any such instrument 
after completion is negotiated to a holder in due course, it is valid 
and effectual for all purposes in his hands, and he may enforce it as 
if it had been filled up strictly in accordance with the authority given 
and within a reasonable time.” Comp. St. 1909, c. 41, § 14. 

Within the meaning of this language, defendant became a party 
to the note ‘‘ prior to its completion,” and therefore in order that it 
may be enforced against him the blank ‘‘ must be filled up strictly in 
accordance with the authority given.” Guerrant v. Guerrant. 7 Va. 
Law Reg. 639. That defendant gave plaintiff no authority to fill the 
blank with its own name is shown by uncontradicted testimony. The 
verdict against him, therefore, is not sustained by sufficient evidence 
—a question raised in both courts by an assignment of error. For 
this reason the enforcement of the statute requires a reversal, which 
is ordered. 

Reversed and remanded. 


VALIDITY OF NOTE. 


Ford v. Shapiro, Supreme Judicial Court of Massachusetts, November 22, 1910. 92 N.E. Rep. 1029 


The payee of a note can recover against the indorsers, where the note was given 
for a valid claim against the maker, without any agreement for the suppression of a 
criminal prosecution against the maker. 

Actions by Harvey R. Ford against Samuel Shapiro and against 
Abraham Zelig to recover against defendants as indorsers of notes 
given by John B. Holtz and indorsed by defendants before the de- 
livery to plaintiff. There was a verdict for plaintiff in each case, and 
defendants bring exceptions. Overruled. 

SuHetpon, J. The defendants’ argument in support of their re- 
quests for instructions rests upon the contention that it appeared at 
the trial that their indorsements were obtained and given for the 
suppression of the criminal prosecution which had been instituted 
against Holtz, and in consequence of the plaintiff’s abuse of that 
criminal process. If the facts had been found to be as they claimed, 
their contention would have been well founded. But the judge had 
a right upon the evidence to find, and it now must be taken that he 
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did find, that Holtz gave the notes, the defendants respectively in 
dorsed them, and the plaintiff received them, merely in settlement of 
his valid claim against Holtz and without any unlawful agreement 
having been made or unlawful pressure brought to bear by the plain- 
tiff. Upon that finding, there was nothing in the transaction to pre- 
vent the plaintiff from recovering, and the instructions requested 
were rightly refused. Jennings v. Law, 199 Mass. 124, 85 N. E. 157. 


ACCEPTANCE OBTAINED BY FRAUD. 


Stouffer v. Alford, Court of Appeals of Maryland, November 16, 1910. 78 Atl. Rep. 387. 


Where the acceptor of a draft shows that his acceptance was obtained by fraud, 
the indorsee, suing on the draft, in order to recover, must show that he acquired 
the draft before maturity for value, and without notice. 


Action by Joseph C. Stouffer against Albert G. Alford. Froma 
judgment for defendant, plaintiff appeals. Affirmed. 


Scumucker, J. The appellant, claiming to be the lawful holder of 
four overdue negotiable drafts which had been accepted by the ap- 
pellee, sued him thereon in the superior court of Baltimore city. 

The declaration alleged that the drafts had been drawn upon the 
appellee by Milbert T. Price and Louis E. Lyon, trading as Lyon- 
Taylor Company, and, after their acceptance by him, had been indors- 
ed by Lyon-Taylor Company to the appellant for value, before ma- 
turity, and without notice of any defect therein. The appellee, as de- 
fendant, pleaded the general issue pleas and a special plea as ar equit- 
able defense, averring that his acceptance of the drafts had been pro- 
cured without consideration and by fraud, misrepresentation, and de- 
ceit. At the trial of the case, the plaintiff offered the drafts in evi- 
dence and then, upon the admission by the defendant of his signature 
to the acceptances, rested his case. The defendant offered evidence 
tending to prove that his acceptance had been fraudulently procured. 
This evidence was admitted, over the plaintiff's objection, subject to 
exception, and at the close of the defendant’s case the plaintiff moved 
to strike it out, but the court overruled the motion. The plaintiff 
then, without any proof of the circumstances under which he obtained 
the acceptances or of his bona fides in that connection, or his want of 
notice of any facts or circumstances impeaching their validity, con- 
tented himself with offering evidence tending to contradict the tes. 
timony of the plaintiff's witnesses, that much of the jewelry for which 
the drafts had been drawn had been charged to the defendant at grossly 
excessive prices. The verdict and judgment below having been for 
the defendant, the plaintiff took the present appeal. 

The important inquiry in the case is whether the evidence that 
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was offered in behalf of the defendant upon the question of fraud in 
the inception of the acceptances was legally sufficient to go to the 
jury. If it was properly submitted to them, not only were they the 
exclusive judges of its weight, but its introduction cast upon the 
plaintiff the burden of proving that he had acquired the acceptances 
bona fide, for value, before maturity, and without notice of any 
facts impeaching their validity, a burden which he did not attempt 
to discharge, That proposition, asto the shifting of the burden of 
proof under such circumstances, after having been repeatedly as- 
serted in the opinions of the court, has recently been incorporated 
into the statute law of the state. 

Turning now to an examination of the evidence on behalf of the 
defendant, Alford, we find his own uncontradicted testimony to be 
substantially as follows: In September, 1904, a young mancame to 
Alford’s store in Baltimore, professing to be a salesman of the Lyon- 
Taylor Company, which he described as the largest or one of the 
largest jewelry manufacturing concerns in the world, and tried to 
interest him in a line of jewelry. On being told by Alford that he 
was nota jeweler, but a dealer in sporting goods and knew nothing 
about jewelry or its prices and did not wish to handle it, the sales- 
man urgently pressed him to take a line of jewelry, saying that the 
company desired to have him for its distributing agent in West Bal- 
timore, that it already had a Mr. Thompson as its agent for East 
Baltimore, and that none of its goods would be supplied to any other 
merchants in Baltimore, that the jewelry was first-classand would 
last for 20 years, that there was a large profit in it, and that he would 
guarantee that Alford would sell enough of it during the holidays to 
pay for the whole lot, that the company would buy back from him at 
cost price any goods that he had on hand at the end of a year, and 
making other statements of a similarly seductive character. Al- 
ford, being then in feeble health as the result of a recent surgical 
operation, yielded to the persuasion of the salesman and consented 
to have a ‘‘trial order” of the goods sent to him for sale, and signed 
a printed order therefor tendered him by the salesman, who then 
promptly departed. The ‘‘ trial order,” according to the provisions 
of the paper signed by Alford, was to be composed of articles made 
of sterling silver, rolled gold plate, etc., to the value of $380, to be 
selected by the vendor company, at prices ranging from the lowest 
to the highest of a stated list. On the following day Alford, believ- 
ing that he had been induced to do what he ought not to have done, 
wrote a letter, appearing in the record, to the Lyon-Taylor Company 
telling them so and requesting them not to send him the jewelry. 
No reply was received to this letter, but a week or two afterwards 
a different young man came to Alford’s store with the jewelry. When 
told of the letter of countermand written by Alford, he said the com- 
pany had not received it, and that the company would not allow the 
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cancellation of orders. Alford, being still ill, was prevailed upon by 
the young man to receive the goods and sign the acceptances, for 
their price, forming the cause of action. Alford put the jewelry in 
his store window, but was unable to sell more than two small pieces 
of it up to November 30th, when he wrote to the company informing 
them of the situation and advising them to put it elsewhere, but of- 
fering to continue his efforts to sell it in their interest through the 
holidays, if they desired. He received no reply to the letter. 

The defendant also proved by four witnesses doing business in 
West Baltimore that, shortly after the time of the transaction testi- 
fied to by him, each one of them had been visited bya salesman from 
the Lyon-Taylor Company or the Puritan Manufacturing Company, 
which was admitted to be the same enterprise under another name, 
and induced to buy a ‘‘trial order” of jewelry by representations 
similar to those made to the defendant. By two other witnesses do- 
ing business in Baltimore, he proved that attempts had been made 
by the agent of the same company to sell ‘‘ trial orders” of the jew- 
elry to them by likerepresentations. The defendant further proved 
by William J. Miller, a jeweler of 15 years standing, that many of the 
articles of jewelry included in the ‘‘trial order” sent to the defend- 
ant were of an inferior order and would last but a few months, and 
were not worth more in some cases than one-fourth of the prices at 
which they were charged to the defendant. The plaintiff put on the 
stand Charles Becker, also a jeweler of long standing, who gave evi- 
dence of a contrary tenor as to the value of the jewelry in question. 

We think the evidence offered on behalf of the defendant was 
admissible. Having signed a written order to ship the goodsto him 
upon the terms and conditions of the so-called printed contract on 
which the order was indorsed, he was not at liberty to introduce 
parol evidence to vary the terms of his order, but he could show by 
such evidence that he was induced to sign it by fraud. Hurnv. 
Soper, 6 Har. & J. 276; Davis v. Hamblin, 51 Md. 540; Wilson v. 
Pritchett, 99 Md. 583, 58 Atl. 360. And he could introduce such evi- 
dence for that purpose, even though it tended to contradict some of 
the declarations embodied inthe written contract. Southern Adver- 
tising Co. v. Metropole Co., 91 Md. 61, 46 Atl. 513; Wilson v. Prit- 
chett, supra; Birely v. Dodson, 107 Md. 233, 68 Atl. 488; Willis v. 
Kern, 21 La. Ann. 749. 

We think the evidence to which we have adverted was proper to 
be considered by the jury in determining whether the defendant's ac- 
ceptance of the drafts had been fraudulently procured by the agent 
of thedrawer. Fraud need not be established by direct evidence, 
but may be, and generally must be, detected by a consideration of 
the acts, declarations, and condition of the parties at or about the 
time of the transaction, and all of the circumstances surrouncing it. 
Even the acts of the parties toward third persons have been held to 
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be admissible in evidence to show the quo animo of the particular 
transaction, and such acts may be proven bythethird parties. Mc 
Aleer v. Horsey, 35 Md. 461; Cooke v. Cook, 43 Md. 522; Mutual Life 
Ins. Co. v. Armstrong, 117 U. S. 591, 6 Sup. Ct. 877, 29 L. Ed. 997; 
Lincoln v. Clafflin, 74 U. S. 132, 19 L. Ed. 106; Butler v. Watkins, 
80 U. S. 456-464, 20 L. Ed. 629. 

The proof of fraud in the procuring of the acceptances threw upon 
the plaintiff the burden of showing himself to have been a holder of 
them in due course, and as he made no attempt whatever todo that, 
there was nothing left for the jury to do but find a verdict for the 
defendant. 

The fact of proving the fraud did not of itself constitute a com- 
plete defense to the suit of the plaintiff as a holder of the accept- 
ances. It simply put upon him the burden of proving that he was, 
what he pretended to be, a bona fide holder of them for value and 
without notice. He lost his case by making no attempt at all to 
verify by proof that essential fact of his own title. 

The judgment appealed from will be affirmed. 


FORM OF SIGNATURE. 


Houston Land & Loan Company v. Danley, Court of Civil Appeals of Texas, November, 16, 1910 
131 S. W. 1143. 


A transposition of words in the name of a corporation, as signed to a note, 
does not affect the corporation's liability. 


Neitt, J. It was clearly proved that the notes were executed by 
the defendant company acting through its president, George M. Noble. 
If there wasa misnomer of the company,it could only be taken advan- 
tage of by a pleain abatement. Towns on Pleading, 359; 6 Thomp- 
son on Corporations, § 7613; 1 Clark and Marshall on Corporations, 
§ 52. Asis said in 1 Cook on Corporations (4th Ed.)$15: ‘* Modern 
law has departed from the strict rules of the common law asto use of 
the corporate name. As corporations are now able to contract almost 
as freely as natural persons, it is held that a departure from the strict 
name of a corporation will not avoid its contract if its identity sub- 
stantially appears.”’ If the corporate name of defendant is in fact 
the Houston Loan & Land Company, instead of the Houston Land 
& Loan Company, as it claims, itcan make no difference in this case; 
for it having signed the latter name to the notes in executing them, 
its obligation on them is the same as it would have been had it signed 
its real name, and is likewise bound by the judgment rendered upon 
them in this suit, as well as to satisfy any execution that may be is- 
sued on said judgment. 
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PROVISION THAT SERIES OF NOTES DUE ON DE- 
FAULT IN PAYMENT OF ONE. 





Hugh Getty v. Cauchois, New York Supreme Court, Appellate Division. 126 N. Y. Supp. 202. 


A realty company executed and delivered to the defendant a series of 34 notes, 
payable one each month, secured by a mortgage providing that all of the notes 
should become due at the defendant’s option on default in the payment of any one 
note. The defendant indorsed 22 of the notes to the plaintiff and on default he at- 
tempted to declare due all those unpaid. It was held that he could not in this man- 
ner exercise the option in the defendant's mortgage. His contract was governed by 
the terms of the notes and he could not sue the defendant on them until they 
became due. 


Action by Hugh Getty, Incorporated, against Frederick A.Cauchois. 
From a judgment for plaintiff on a verdict directed after trial, defend- 
ant appeals. Reversed, and new trial granted. 


Scott, J. Appeal by defendant from a judgment entered upon a 
directed verdict. The action is by an indorsee against an indorser 
of certain promissory notes, none of which by their terms were due 
and payable when the action was commenced, and the sole question 
involved is whether or not the action was prematurely brought. 

In October, 1908, the defendant, being indebted to plaintiff, paid 
him a certain sum in cash and gave him 22 promissory notes (of which 
21 are embraced in this action), made by the Black Realty Company 
to its own order, indorsed by it, and, in turn, indorsed by the defend- 
ant. These notes were for $250 each and payable at intervals of one 
month, beginning November 1, 1909. These notes constituted part of 
an issue of 34 similar notes by the said Black Realty Company, all of 
which had originally been delivered to defendant. To secure the 
payment of these 34 notes the Black Realty Company had executed 
to defendant a mortgage upon real property, which contained the fol- 
lowing clause: 

‘‘[t is hereby expressly agreed that the whole of the said principal sum and all 
of the unpaid promissory notes shall become due at the option of the said party of 
the second part (defendant herein) after default in payment of any of said promissory 
notes for twenty days.” 

It is alleged that the Black Realty Company defaulted in the pay- 
ment of three of the notes made by it, not among those held by plain- 
tiff, whereupon plaintiff elected to declare all of the notes due and 
payable, and sued defendant asindorser. It is not easy to see upon 
what theory the plaintiff claims the right to accelerate the due date 
of defendant’s indebtedness. The relation between plaintiff and de- 
fendant is that of indorsee and indorser, and the only contract between 
them is that evidenced by the notes, which specify the date upon 
which defendant's obligation to pay will mature. The plaintiff seems 
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to consider that in some way he is entitled to exercise the option given 
to defendant by the terms of the mortgage. Undoubtedly the secur- 
ity follows the debt, and plaintiff, having acquired part of the debt 
owed by the Black Realty Company, is entitled to the benefit pro tanto 
of the security. If it had acquired all of the notes, it may be that it 
would have stood in defendant’s shoes and been entitled as against 
the Realty Company to declare allthe notes due. Butit doesnot and 
never has held all the notes, and has no better right to deal with the 
security than the holders of the other notes have, and without their 
concurrence had no right to undertake to declare the whole debt pres- 
ently due. Shaw v. Wellman, 59 Hun, 447, 13 N. Y. Supp. 527; 
Cresco Realty Co. v. Clark, 128 App. Div. 144, 112 N. Y. Supp. 550; 
Mallory v. West Shore R. R. Co., 35 N. Y. Super. Ct. 174. 

But even if plaintiff had acquired the right, as against the Black 
Realty Company, to declare the whole debt due, so as to resort to the 
security, the exercise of that right would not have affected the agree- 
ment between plaintiff and defendant, which was represented by the 
terms of the notes. 

It follows that the action was prematurely brought, and the judg- 
ment appealed from must be reversed, and a new trial granted, with 
costs to appellant to abide the event. All concur. 


SIGNATURE BY MARK. 


Jackson et al. v. Tribble, Supreme Court of Alabama, June 4, 1908. Rehearing Denied July 8, 1908. 
47 So. Rep. 310. 


An objection to the validity of a note, that it was signed by mark and without 
an attesting witness to the signature, was not valid, where at the time the objection 
was made it was not shown that the person claiming to have signed the note by 
mark could not read. 


The objection that the notes were signed by Sophie Jackson by 
mark, and without an attesting witness to her signature, if good in 
any event, was not valid at the time it was made, because it had not 
been made to appear that Sophie could not write. Wimberly v. Dallas, 
52 Ala. 196. But there was a charge, requested and refused, which 
presents the question of the validity of a note signed by a mark with- 
out an attesting witness. At the common law a note may be signed 
by a mark, and a person may adopt a mark as hissignature. No men- 
tion is made in the Code of the manner of executing promissory notes 
and therefore the judgment of the court is that section 1 of the Code, 
is inapplicable to such notes. Wimberly v. Dallas, supra; Bickley v. 
Keenan & Co.,60 Ala. 293; Bates v. Harte,124 Ala.427, 26 South. 898, 
82 Am. St.Rep. 186. 











THE BALANCE OF TRADE AND THE FOREIGN 
EXCHANGES. 


By HERMAN LIE (Christiania). 


T the beginning of anew year students of economics and financial experts have the 
habit of throwing a retrospective glance over the year just passed. The different 
statistics are studied with much interest and great efforts are made in order to 

find out whether the year concerned has been a year of progress or one of retro- 
gression; also one tries to analyze and explain possible anomalies. Recently the in- 
terest of most observers has been directed especially towards the large imports and the 
relatively small exports of the United States, which particularly in 1909 left an un- 
precedentedly low excess of exports over imports; at the same time the abnormal high 
rates of foreign exchange and the enormous outflow of gold during 1909 and the early 
part of 1910 have attracted the widest attention. Numerous articles in newspapers 
and financial magazines have tried to explain these phenomena; a great many varieties 
of the well-known theory of the favorable or unfavorable ‘* Trade Balance” have 
again seen the light of the day; but it is seldom one discovers really scientific remarks 
on the subject. 

In recent years some European economists have treated the theory of the Balance 
of Trade and that of the Foreign Exchanges in a way which indicates a marked pro- 
gress as compared with the classical theories of Ricardo, Stuart Mill and Goschen; and 
even if they do not reach satisfactory results on all points they have been able to throw 
new light on some of the most important parts of the subject. The classical theory 
on the Balance of Trade, which still has a good hold on the average student of econ- 
omics, may be stated as follows: ‘Toa country the excess of its exports of goods over its 
imports means a profit, while the country sustains a loss if the imports should happen to 
be more valuable than the exports.” The idea is that imports are paid for by exports. 
Modern economists have widened the scope of the theory by adding to the movements 
of merchandise such items as sales and purchases of securities by foreigners and other 
investments of capital abroad, expenditures of travelers and payment for ocean freight. 
Thus they construct a balance of payments, gf which the balance of trade is said only 
to bea part. Formerly it was believed that shipments of gold were necessary in order 
to settle the balance due one country from another; the two English authorities on 
foreign exchange Goschen and Clare were the first to emphasize the effect of the modern 
credit system in obviating or at least minimizing the international gold movements. 

The statement that the ‘‘exports of a country pay for its imports” looks very simple 
and satisfactory, indeed; but it must be said about it as has been said about a theory 
of John Stuart Mill: ‘‘ It simplifies the problem by making hypotheses which take 
away all its complexity.” In fact, the imports and the exports of a country have not 
much to do with each other. The real nature of the foreign trade and of the relation 
between exports and imports is well set forth by Balcher :* 

‘* The foreign trade is to be considered as a part of the production of a country 
and this fact makes it clear that a country’s progress in wealth, rests on the inland 
production in its entirety, not solely or specially on the foreign trade; the latter is 





***Laeren om den gunstige ag ugunetige handelsbalance * (The theory of the favorable and the 
unfavorabe trade balance) Christiania, 1907. 
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only one of the many sources of profit to a country. In order to ascertain the profit 
or loss arising from the foreign trade, it is not sufficient to compare the statistical dates 
of the entire imports of a year with those of the entire exports. The exports should 
not be considered as payment for the imports. Each of them must be treated separately 
without any relation to the other. The main motive that induces a business man to pur- 
chase goods, be it in his own country or abroad, is that he expects to satisfy a certain 
demand of his customers and that he feels sure that they are able and willing to pay the 
price. To him it does not matter at all, whether the entire imports or the excess of 
imports over exports is increasing or decreasing; neither is he concerned about the 
corresponding tendencies of the exports of the country. The most important basis for 
the exports of goods is the demand of foreign countries; besides, the fact that a country 
in certain branches has produced a surplus which cannot be consumed by the inland 
demand. This surplus wants to be sold at the highest possible prices in the foreign 
countries, and this is the only thing the exporter is concerned about; like the importer 
he expects to get more value in exchange for less value. He does not stop a moment 
to think over the exports of the country in general or over the relation between exports 
and imports.” 

Undoubtedly Balchen’s method of investigating the details of the export and im- 
port trade is far more apt to make clear the intricacies of this important subject than 
the method heretofore employed, which puts the whole matter off with some insig- 
nificant sentences like *‘ barter of goods against goods.” 

The great mistake has always been to treat a country as a single person who is 
importing goods and exporting goods, and whose only aim it is to keep these imports 
and exports in equilibrio or if possible to have an excess of exports. The truth of the 
matter is that the international trade always consists in sale and purchase, either against 


never a country as a whole. 


cash or against credit, and that always private persons are engaged in this business, 


But even if we indulge in that theoretical fiction of considering a country as a com- 
mercial entity, exporting and importing goods to and from other countries, that old 
dogma that imports are paid for by exports does not stand the searchlight of modern 
economic science. This is proved by Balchen’s taking up the classical theory of the 
Balance of Trade from an accountant’s point of view. It is, according to the Norweg- 
ian economist, a great mistake to consider an excess of imports over exports as a deficit 
of one sort or other, which has to be covered by profits derived from freight carrying, 
transit trade, foreign travelers’ expenses, etc. This would be the same as to say that 
one certain liability item in a balance sheet is covered more by some of the asset items 
than by others. The truth is that every asset item of whatever origin it may be, con- 
tributes on its own part to cover all of the liability items. And besides, that kind of 
accounting would consist in a mixup of items belonging to the capital account with 
items belonging to the profit and loss account. 

In making a financial statement of a country the ordinary rules of accounting 
ought to be employed also regarding those items which belong to the international 
trade. The consequence of this is that goods which have been imported during a 
year and which are still in store at the end of the year should be posted as assets like 
other inventories of the country. Debts arising from these imports (which by the way 
need not in a single year correspond with the excess of imports over exports) ought 
to be posted as liabilities. As far as the exports are concerned, goods and money which 


have been received in payment for exported commodities, and which still are in store 
at the closing of the account should be posted as assets; also all kinds of claims f. i. 
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bills of exchange on foreign countries. But all of these items would only constitute 
a relatively small part of all the liabilities and resources of a country, which are posted 
in the country’s general statement at the end of the year. Among these assets and 
liabilities the most important are all those values and goods whose basis is the pro- 
duction for home consumption. This is all that ought to be said about the capital 
account. But also a profit and loss account must be made, and this should solely 
consist of the profits and losses arising from the foreign trade proper. If the single 
transaction shows a profit or it shows a loss, this profit or loss has to be carried over 
to the profit and loss account of the whole foreign trade. The balance of the latter 
should then be carried over to the general account of the whole year’s profit and loss, 
i. e. it must be added to or deducted from the profits or losses arising from the dif- 
ferent parts of the production for local consumption, from shipping, railroad trans- 
portation, mining, etc. It is only this general profit and loss account that can give 
satisfactory information in regard to a country’s total progress or retrogression in a 
single year; the saldo of this account, namely, would correspond with the difference 
of the resources of the country at the beginning and those at the end of a year. 

It goes without saying that with the present statistical methods and with the sta- 
tistical material now at our disposal the composing of that kind of account would be 
an absolute impossibility. Among other things it would be necessary to ascertain 
how great a part of the imported goods still is in store at the end of the year and how 
much has been consumed, how much of the values received in payment for the ex- 
ported values is unused; to what extent the traders have run into debt. 

A country may without impairing or improving its position increase its debts in 
the same proportions as the value of all its assets have increased. Afterall it is much 
more interesting to ascertain to what extent goods have been imported for consump- 
tive or for productive purposes, than generally tocompare the asset and liability items 
with each other. In this connection it may be noted that the imports of raw materials 
during 1909 reached an unprecedentedly high scale in the United States. It is un- 
mistakable that changed conditions of late have been brought about in the foreign 
commerce of thiscountry. In 1909 the ** trade balance’ in favor of the United States 
was $252,000,000 compared with $636,000,000 in the preceding year. This enorm- 
ous falling off is by no means a sign of unsound and alarming economic conditions. 
On the contrary, these big imports and decreasing exports signify the exceedingly 
prosperous conditions of the United States. This country is so rich that it begins to 
consume to a much larger extent than before—not only the goods manufactured in the 
country, but also its wheat, cotton, meat and other foodstuffs and raw materials; and 
the industrial activity of the country is assuming even so tremendous proportions that 
the American manufacturers can afford to import from foreign countries a large quan- 
tity of crude and partly manufactured materials. How can it be said that this is an 
alarming state of affairs; and how can it be proved that the nation is becoming 
poorer, not richer, through this change of its trade conditions? 

Even if we, according to Balchen, treat imports and exports of a country as en- 
tirely independent phenomena, it is easily to be understood that exporters’ bills and 
other claims on foreign countries afford a convenient means of payment for imports 
and similar debts; in fact, this method of settling has originated that unscientific 
theory that exports pay for imports. 

We often read about a favorable or unfavorable balance of trade or balance of 
payment; in case this balance be favorable, i. e., if a country’s exports and other 


credits exceed its combined debits, we learn that gold will be imported in order to 
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settle the balance—and vice versa. Ordinarily this talk about favorable or unfavor- 
able balances is very inaccurate. As the Austrian economist Petritsch* has pointed 
out, the relation of the balance of trade to the balance of payment is not only that of 
apart to theentity. The balance of trade can only mean the exports and imports of 
goods during a certain period, while the balance of payment—as each payment affects 
the creditor and debtor only at the time when it falls due—can mean nothing but the 
relation at a certain moment of the claims and liabilities dve. Even in case of the in- 
ternational intercourse consisting exclusively of trade in goods, the balance of trade 
and the balance of payment need not by any means coincide, although the exports and 
the imports during a certain period may reach exactly the same volume. In this case 
there would be neither a favorable nor an unfavorable balance of trade, but the bal- 
ance of payment might easily be favorable or unfavorable at a given moment during 
this period, because different dates of payment had been fixed. 

This instance shows what important part credit plays in the commercial relations 
between different countries; it also shows that the balance of trade has no real im- 
portance as to the causes of gold movements and to the fluctuations of the rates of 
foreign exchange. It may vaguely indicate a tendency, but the only scientific basis 
from which conclusions possibly may be drawn is the balance of payment. And not 
a general balance of all payments due in some future time, but that restricted balance 
of payments which is left after offsetting against each other all liabilities and claims 
due at a certain moment. 

Balchen devotes a whole chapter to the relation between the Foreign Exchange 
Market and the balance of payment. He begins with the following definition: ‘‘ The 
supply of international means of payment at a given time is sometimes greater and 
sometimes smaller than the demand for them. It is the relation between demand and 
supply in a certain market at a certain time that determines the price of these means 
of payment and this relation is expressed in the foreign exchange rates.’’ Before we 
go further in investigating the influence of these foreign exchange rates upon the ex- 
port and import movements we will stop a moment to look at the part which credit 
plays in this connection. Goschen already stated that ‘‘ credit is a very important 
element to be considered in the rate of exchange.” And it certainly is correct that a 
country has a supply of international means of payment i. e. foreign exchange, exactly 
in proportion to its credit abroad. The better this credit is the smaller the fluctua- 
tions of the foreign exchange rates are liable to be. It is a well-known fact that these 
rates rise when the amounts due other countries increase and vice versa. When the 
rates have passed the gold export point the banks rather avail themselves of their 
credit abroad or raise their discount rate; through these means a further increase of 
the foreign exchange rate is stopped and a gold export avoided. 

It often happens in New York that gold is exported in spite of the gold export 
point not having been reached. This apparent anomaly is mostly due to special trans- 
actions of a rather speculative character. In general it must be remembered that 
speculation and manipulation play a far too great role in the New York Foreign Ex- 
change Market. Through short selling, drawing of ‘‘spurious finance bills,” and 
similar devices competing banks and exchange brokers are able, for long periods of 
time, to keep the rates on an artificial level, phenomena which are practically unknown 
in Europe. There a central bank through its discount policy and its safeguarding the 
gold reserve is nearly always able to control the foreign exchanges. 

A person who has to make payments abroad may send gold; but as this method 
of payment is expensive and connected with considerable risk he applies to his bank, 





* Die Therie von der sogenannten gunstigen und ungunstigen Handelsbilanz.”’ Graz. 
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and this bank having funds or credits in the foreign country provides him with a bill 
of exchange or a check. Thus it is the task of the banks to regulate the international 
payments. The question now is, what course of action do the banks of a country de- 
cide upon in case their liabilities due exceed their claims on foreign banks. It is a 
common belief that countries with a constantly unfavorable balance of payment suffer 
from a constant outflow of the yellow metal. But if we compare the figures of the 
gold movements with those of the entire imports and exports and with the ap- 
proximate estimate of the other international items, we must concede that it is impos- 
sible to draw any exact conclusions from them. Especially if accurate figures of the 
enormous quantities of American securities each year purchased by foreigners were 
available, we no doubt would see that the gold movements of the corresponding pe- 
riods were of comparatively small importance. 

Gold is shipped only when special reasons exist, such as changes in the mone- 
tary standard of a country or big foreign loans or panics. In 1909 almost all of the 
gold exports of the United States went to London, Paris and Argentina. London and 
Paris wanted to strengthen their gold reserves on account of the Balkan warfare and 
of a big Russian government loan; Argentina attracted gold chiefly on account of a 
state loan whose purpose it was to prepare for the adoption of the gold standard. 
Petritsch certainly is right in saying that the chief function of gold is not to settle a 
balance, but to satisfy the demand for gold ina country which has a scant supply; and 
this gold is always taken from a country which has more gold than it needs for its in- 
land circulation and its bank reserves. 

Frequently in times of heavy gold exports apprehension is felt lest a country may 
be deprived of all the gold that is necessary for the domestic circulation. Such a 
case is unconceivable in modern times. Here again we must remember that it is never 
a country, as a whole, which does business with other countries. Goods are not sent to 
foreign countries atrandom. Foreign creditors are never guilty of such thoughtless- 
ness as to extend too much credit without security. As a rule international commerce 
rests on fixed business connections; mostly import and commission houses are employed 
as intermediaries; ordinarily references and confirmed commercial credits are needed ; 
and in practically all cases banking houses know exactly the standing of their foreign 
correspondents. 

Finally we shall take up the well-known theory that a rise in the foreign exchange 
tends to lessen the imports and to stimulate the exports, while a decline produces the 
opposite effects. The idea is that a high rate of exchange has the effect of an export 
premium and consequently will lead to an adjustment of the unfavorable balance of 
payment indicated by the high exchange. According to Balchen there is not much 
foundation for such a theory. The prices which exporters expect to get for their 
goods in the foreign country is their all-important motive, while fluctuations in the 
rates of foreign exchanges and profits arising from them are only of secondary im- 
portance. The same is the case with importers and their relation to a fall in the ex- 
change. An exporter sells his grain at say 90 days’ sight without regard to the pre- 
vailing rates.of exchange. In case these rates are low he keeps the bill of exchange 
in his portfolio; but if the rates should happen to rise, he sells his 90 days’ sight ex- 
change and gains thereby an extra profit. This profit is so insignificant as compared 
with the profit (or loss) on the whole transaction that these fluctuations of the rates 
form no independent inducements to the importer to limit the imports or to the ex- 
porter to increase the year’s volume of exports. 

These rates being of so small importance to the exporters and importers, they mat- 
ter still less to the producers, manufacturers and consumers—i. e., they are not likely 
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to influence prices to any considerable extent. As long as the fluctuations of the for- 
eign exchanges do not result in so considerable price changes as to stimulate or de- 
crease the demand for goods, they will hardly have any noticeable effect upon the 
whole. volume of a year’s exports and imports. Finally, it must be remembered that 
the rates of exchange fluctuate from day to day, so that the exporters or importers 
would not easily be in a position to avail themselves of a temporary advantageous rate. 


ne | 


BOOK NOTICES. 
BANKING REFORM IN THE UNITED States. By Prof. Sprague, of Harvard University. 

Prof. O. M. W. Sprague’s papers relating to banking reform, to which attention 
has been directed in these pages as they appeared, have now been published in book 
form by the Harvard University Publication Office, Cambridge, Mass. 

Prof. Sprague has revised his papers somewhat, but not in any essential features. 
Our readers will recall that he came to the conclusion, after some doubt, that a modi- 
fied form of central bank would be useful and practicable. 

The volume, which is published at $1 net, will prove interesting to all bankers, 
since it includes discussions of the national banking system and its weaknesses, from 
rather novel points of view. We have regarded the papers a valuable contribution to 
the literature on the subject and do not hesitate to commend the book, without ex- 
pressing agreement with all the arguments which it contains. 

The author’s careful work is in evidence throughout and his statistics are cleverly 
presented so as to be instructive. 


SuPPLEMENT TO ParNe’s BANKING LAws. 

The 1910 supplement to Paine’s Banking Laws has been issued. It contains all 
the amendments to the Consolidated Banking Law of New York that were passed dur- 
ing the legislative session of 1910. It includes the text of the new Article 3a of the 
General Business Law relating to private banking (just held to be constitutional by 
the U. S. Supreme Court), the amendment to the Penal Law relative to the issue of 
certificates of deposit by banks and trust companies, and also late opinions of the At- 
torney General construing various sections of the Banking Law. It is a pamphlet of 
44 pages with heavy paper covers and is published by Matthew Bender & Co., Al- 
bany, N. Y. 


AMERICAN BANKERS’ ASSOCIATION. 

The proceedings of the thirty-sixth annual convention, which was held at Los 
Angeles, Cal., October 3 to7 last, have been published. It is a handsomely bound 
volume of 866 pages, giving not only a verbatim account of all that was said and done, 
but is embellished with a number of fine pictures of the present officers of the associa- 
tion and its different sections. It isa valuable work for reference, containing much 


useful information. 
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Savings and Trust Department 


Devoted to Matters of Especial Interest to 


SAVINGS BANKS AND TRUST COMPANIES 


Conducted 


BY W.H. KNIFFIN, JR. 
Cashier of the Home Savings Bank, Brooklyn, N. Y. 


SAVINGS BANK SYSTEMS OF THE WORLD. 


Second Paper. 


METHODS AND PRACTICES OF THE EARLY BANKS. 


EFORE tracing the spread of the savings bank movement from 
England to this country, it will be interesting to review some 
of the methods and practices of the early English and Scotch 
banks, to note particularly how some of the early ideas are still 

in vogue today, how some of the problems that confront us confronted 
them; and to observe in passing that some of the notions about the 
conduct of savings banks were crude, not to say laughable. 

FIRST BANKS ESSENTIALLY CHARITIES. 

It must not be forgotten that all the early banks were essentially 
philanthropies, if not charities. Thus the ‘‘ Wendover Bank” (1798) 
was conducted by the Rev. Joseph Smith and two rich parishioners, 
who agreed to receive sums of not less than twopence, keep strict 
account of every deposit and repay the same at Christmas, or during 
the winter, wth one-third the amount added, as interest. Deposits, 
could, however, be drawn before that time on demand. A Christmas 

| dinner at the expense of the directors was added; but whether for 

fi advertising purposes, or as an additional bounty upon thrift is not 

known. Deposits were received ov/y on Sunday evenings; and it 
therefore became a church affair. Asa matter of fact the clergy were 
very prominent in the savings bank movement during its infancy, 
and it seems to have appealed especially to them—and justlyso. As 
will be seen later, many of the banks were closely connected with 
churches,and formed part of their work. This bank had about sixty 
‘*subscribers” who gathered from five to ten pounds each year for 
several years. This could hardly be called a savings bank. 

Priscilla Wakefield’s scheme (1799) was a sick and aid society 
rather thana bank. The members paid a certain sum per month ac- 
cording to their age and received a pension after 60 years of age, In 
sickness 4shillings a week was granted. On extraordinary misfortune 
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acertain amount could be drawn, and at death a sum forthe funeral. 

Honorary members paid subscriptions which went to meet defi- 
ciencies and current expenses. In 1801 a fund was added from which 
loans were made to members, and a/so a savings bank. The interest 
in the bank was the same as that charged for loans—5 percent. The 
expenses of management must, therefore, have been borne by the 
promoters, since no profit accrued on the deposits. Children could 
also deposit a pennya month. The management of this bank rested 
between the ‘‘ honorary” and the ‘*‘ benefited” members. 

The ‘‘Sunday Bank” (1808), at Hertford savored also of charity. 
This bank was ‘‘ open” on Sunday mornings only, and received from 
sixpence totwo shillings. About three hundred pounds per year was 
invested from 1808 to 1816. The money was repaid at New Year's, 
with ten per cent. additional, through the help of charitable friends. 

HENRY DUNCAN'S BANK. 

The Rev. Henry Duncan’s Bank, at Ruthwell (1810), Scotland, was 
the first rea/ savings bank of which we have record. Mr. Duncan 
seems to have grasped the fact that the savings bank should first be 
thoroughly organized, and that while philanthropic in its management, 
is far from being a charity in its benefits. He wasascholar—a thinker 
—and one wh»se acquaintance was sought by the notable men of his 
day. He reasoned that ‘‘ the only way by which the higher ranks can 
give aid to the lower in their temporal concerns, without aiding them 
to their ruin, is by affording every possible encouragement to industry 
and virtue and by judiciously rewarding extraordinary efforts of 
economy, etc.” He concluded that even in the poorest family there 
are odds and ends of income which are likely to get frittered away in 
thoughtlessextravagance. He planned, therefore, to induce the people 
to comprehend the value of savings; to reward them from the interest 
from investments and not from charitable contributions; to runa bank 
upon the earning power of money in business rather than the gener- 
osity of friends. He probably did more than any other agency to es- 
tablish the savings bank idea on a logical and business like basis. 
Having nothing but the usual Scotch community, sparsely settled and 
poor, as his field, the wonder is that he succeeded at all. It was his 
‘thobby” and he rode it to success, traveling extensively and writing 
and speaking voluminously on his pet scheme. 

Duncan’s Bank (savings banks are often designated as ‘‘so-and- 
so’s-bank,’’ and we here follow the common practice) was over or- 
ganized—and had more elaborate ‘‘ machinery” than any hundred- 
million-dollar-bank of today. It had three classes of members: 
{a) Ordinary—the poor who deposited; (b) Extraordinary—who paid 
into an auxiliary fund acertain amount; (This has its counterpart 
in the New Hampshire ‘‘ guarantee savings bank”); (c) Honorary— 
who paid a larger sum into the auxiliary fund. The bank was man- 
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aged by a ‘‘Court of Directors,” consisting of the Governor, five 
directors, the Treasurer, and one or more trustees, chosen from the 
honorary and extraordinary members. This court acted under the 
supervision of a Standing Committee of 15 men chosen from the 
members. The last named bodies were subordinate tothe ‘‘ General 
Meeting,’”’ composed of all members of the last two classes, and all 
ordinary members of six months standing. 

In one respect Duncan’s scheme has its counterpart in Maine and 
Vermont at thistime. In the former state the corporation consists 
of thirty members, from whom are elected five ¢rus¢ees; in the latter, 
fifty members constitute the corporation, from whom are elected 
seven trustees. 

The part of Duncan’s plan most open to objection was the penaliz- 
ing of those who failed to deposit a small sum during the year—a 
feature that is foreign to the savings bank idea and is not in vogue 
anywhere unless it be in Germany, where in the municipal system, 
depositors obligate themselves to deposit weekly, and if they fail todo 
so, the bank reserves the right to close out the account. The second 
objectionable feature was the fact that every depositor’s record was 7n- 
vestigated before he was permitted to deposit. His age, family af- 
fairs, moral conduct,etc.,were iooked into and if the report was favor- 
able he was allowed to ‘‘ join the bank,” and the rate of interest to be 
allowed him was decided upon! 

The only modern instance of this idea is found in the Raiffeisen 
banks of Germany wherein character forms the basis of membership, 
but this test is largely due to the fact that members are permitted to 
borrow, and character there, as everywhere, forms the groundwork 
of credit. 

Depositors of three years standing, having £5 to their credit were 
paid 5 per cent. provided they wanted to get married while the others 
received but 4 percent., which certainly put apremium upon marriage. 
After a depositor became incapacitated from labor,a weekly allowance 
was made out of his own savings at the option of the court of directors \ 

The auxiliary fund contributed by the honorary and extraordin- 
ary members, was used to provide premiums for those being the most 
regular in their deposits, especially for those ‘‘who should have ex- 
hibited proofs of superior industry or virtue.” 

The idea of making the savings bank a self sustaining institution, 
as embodied in the Ruthwell bank, was widely adopted and such banks 
sprang uo in various parts of England, Ireland and Scotland, it being 
estimated that there were over two hundred such banks when the 
movement spread to this country in 1816. 


EARLY IDEAS STILL IN VOGUE. 


The Edinburgh Savings Bank (1814) resulted from Duncan’s 
work, and was modeled somewhat after the Ruthwell bank. In 
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fact it improved upon Duncan’s plan and operated with less ‘‘red 
tape.” It was also open but one houra week, but required no in- 
vestigation prior to opening account, and deposits and drafts could 
be made at will, but not less than one shilling could be deposited. 
It is in this bank that we find the first of the savings bank methods 
to be universally adopted and steadily adhered to until this day— 
i. e., the pass book. It was at first a duplicate page of the deposit 
record, but later took the form of a pass book. The expense of con- 
ducting these banks was kept at a minimum, and in many cases 
there was no rent, salaries, or other expenses save that of stationery. 
This was true also, in a measure, of many of our well-known savings 
banks of today. The trustees, at the beginning, acted as executive 
officers for an hour or two each week* until the business warranted 
the employment of a salaried man, and even then the compensation 
was extremely modest. In fact, the expenses of the savings banks 
today are kept at a reasonable figure, it being not uncommon to find 
a three million dollar bank conducted for less than $10,000 yearly. 
Economy has ever been the watchword, there being, of course, excep- 
tions to this as to all rules. 

The Provident Inst. for Savings of Bath, (1815) invested its de- 
posits in public funds—another of the permanent features, but 
varied its interest according to the price of the funds on the day 
when the investment was made for the depositor. 

The Provident Inst. of Southhampton (1815) required notice of 
withdrawal—another of the safeguards now quite universally pro- 
vided for by law. Theoriginator of this bank was also aclergyman, 
and agents (usually clergymen) in neighboring parishes were au- 
thorized to receive money on account of the bank, but the institu- 
tion assumed no responsibility until the funds were received by it, 
which seemingly did not tend to attract deposits; but whether on 
account of suspicion that they would never get as far as Southhamp- 
ton, or some other reason, history does not record. The Exeter 
Savings Bank (1817) had 60 branches, of which the only counterpart 
today in this country is the Massachusetts law which permits essen- 
tially the same thing. A most peculiar feature, and one which 
many people still seem to think is operative today, is found ina little 
bank in Ireland called the ‘‘ Parochial Bank,” at Stillorgan (1815). 
This bank was founded by the parish priest, and kept each deposi- 
tor’s money by itself, showing the same upon request, and permit- 
ting the depositor to count it over and add to it or subtract from it 
at will. Where the profits came from is not known. The preacher 
evidently followed the parable in the Good Book and, instead of ad- 
ding to his ten talents, ‘‘ wrapped them in a napkin and buried them.” 


* The trustees of the Bowery Savings Bank, in New York, gave seventeen years’ 


personal service to the bank after this manner. 
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EARLY PROBLEMS. 


Two other features remain to be mentioned in this connection, 
namely, first, the safety of principal. In the debates which followed 
the introduction of the first savings bank bill in 1817 and various 
times thereafter, the paramount question was, how to invest the de- 
posits of these banks so that absolute security would be afforded as to 
the principal. Mortgage loans were discarded as risky and govern- 
ment securities, only, were permitted. This has been the underlying 
principle of savings banks ever since, and they have only departed 
therefrom at theirperil. The recent discussion in New York regard- 
ing the interest rate and the surplus has had to do solely with this 
question—the safety of the principal. Thesecond problem came asa 
result of the success of the savings bank movement. Abroad, as in 
this country there came the flocking in of the wealthy. One man 
known to be worth £40,000 was charged with having large deposits 
in savings banks in the names of his children. The savings bank 
rate being better than current rates obtainable in other lines, the 
banks were deluged with deposits from the well-to-do, resulting in a 
measure restricting the amount that could be deposited in any one 
year. Some banks voluntarily limited their facilities to all but me- 
chanics, servants and others of small means, while many were open 
toall. Even this regulation proved ineffective, for they soon discov- 
ered the trick of opening fictztzous trust accounts, one man having 17 
booksinthismanner. The law of 1844 provided that the relationship 
between the parties be stated, and that no funds should be paid unless 
the receipt was signed by all the parties to the account. The experi- 
ences of the banks in this country have been along similar lines, and 
when the savings bank rate proves more attractive than the income 
in other lines the wealthier classes are to be found using the banks in 
preference to making private investments. For instance, along about 
1895—1900 when 4% could be obtained in some banks, while the rate 
on high-grade bonds was in the neighborhood of 3% %, the large de- 
positor was quick to avail himself of the ‘‘ limit account.”’ So notice- 
able has this become that many banks now doas the early English 
banks were forced to do—limit the amount that may be deposited 
within a certain period; as for example, one large bank in New York 
restricts the amount to $500 in any period of six months, upon the 
theory that any sum beyond a hundred dollars amonth cannot be ‘‘ sav- 
mgs”, and therefore does not properly belong in the savings bank. 
In a large measure they are right. The Englishman found the specu- 
lative accounts undesirable; the American has come to the same con- 
clusion. A perusal of the savings bank cases in the New York courts 
will demonstrate that we too have had the trust account problem 
withus. Anditisnotsolved yet. The Englishman’s problems have 
been handed down to us. 


(To be Continued.) 
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THRIFT IN THE UNITED STATES. 


It is generally conceded that the thrift of a great nation with over 
ninety million people cannot be gauged by the accumulated savings 
in any one class of savings institutions; and certainly not from the 
returns of 1,759 savings banks of the country, when thousands of 
national banks, state banks, trust companies, and building and loan 
associations also hold ‘‘thrift funds.’’ For instance, the deposits of 
the 1,759 savings banks, according to the last report of the Comp- 
troller of the Currency were $4,070,486,246.70; while according to a 
report of the National Monetary Commission issued in 1909 the total 
savings deposits of the country were shown to be $5,678,735,379, a 
difference of nearly 30 per cent. There can be no doubt but that 
much of the accumulations in savings departments of commercial 
banks and trust companies are as much entitled totheterm ‘‘savings”’ 
as the deposits in aregular savings bank, although the pertinent ques- 
tion asked in the segregation movement, ‘* What is a savings deposit?” 
has not been satisfactorily answered. For present purposes, however, 
we are concerned only with the results as set forth in connection with 
the savings banks, inasmuch as we are sure these represent the sav- 
ings of the people. In the first place, the noticeable fact is that out 
of 638 mutual savings banks in this country, 617 are in the New Eng- 
land and Eastern States. West Virginia has one; Ohio 3; Indiana 5; 
Wisconsin 3; Minnesota 8; California 1. Thisis not tosay, however, 
that there are no savings banks in other parts of the country; for many 
of the stock savings banks, operated jointly for the profit of the de- 
positors and the stockholders, are exceedingly well managed and 
worthy in every way of the confidence and support of the public. In 
fact, it is probably true that where the investments are limited to ac- 
cepted savings bank securities, the stock feature adds strength to the 
bank; and certainly a stock bank well managed and with or without 
a surplus, is superior to a mutual savings bank with nosurplus at all. 
It cannot be denied that some men will give as close attention to an 
eleemosynary institution as to one in which they are financially inter- 
ested; but on the contrary, following the precept ‘‘ where the treasure 
is the heart is also,”” human nature is apt, as a general rule, to give 
better service where something is at stake, and where remuneration 
follows the service: The savings banks that are savzugs banks in 
name only, and which transact a commercial business, like many in 
Iowa, are not to be classed as a savings bank unless they partake of 
the nature of an investment institution rather than a bank as the 
latter term is commonly accepted. 

THE MUTUAL SAVINGS BANKS. 


The 638 mutual savings banks gained $215,978,968.13 in deposits 
in 14 months. The fabulous sum of $1,527,000,000 is in mortgage 
loans, while the bond investments total a larger sum—$1,599,500,000. 
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Of $3,360,000.000 deposits in mutual banks, $1,527,000,000 is in New 
York banks, and $761,000,000, or 23 per cent. in Massachusetts. The 
depositors in these institutions number 7,481,649, of which 2,886,910 
are in New York and 2,078,953 in Massachusetts. The average rate 
of interest for the country is 3.92 per cent. 

STOCK SAVINGS BANKS. 

The stock savings banks number 1,121, distributed as follows: 
New Hampshire (guaranty savirgs banks, semi-mutual) 8; Eastern 
States, 15; Southern States, 169; Middle West, 734; Western States, 
59: Pacific States, 156. Iowa leads with 6463, or over half the total 
number. The deposits in these 1,121 banks were $709,922,403.91—a 
gain of $141,101,568.77 for the year. The number of depositors in 
these banks was 1,661,259, the middle west leading with 793,970. 
New England is last with only 16,818. 

ALL SAVINGS BANKS. 

The number of depositors in a// savings banks is 9,142,908. The 
average account is $445.20 and over 79 per cent. of the savings bank 
depositors of the country are reported by banks in New England and 
the Eastern States. 

From 108 banks in 1850 holding $43,431,130 in deposits, belonging 
to 251,354 people, to 1,759 banks in 1910, holding $4,070,486,246 be- 
longing to 9,142,908 depositors, is a long step; and if to this is added 
the deposits of a savings nature in other banks, the shares in building 
and loan associations, and the life insurance holdings which are es- 
sentially rainy day funds, it will be admitted that the American peo- 
ple, even if the most extravagant and wasteful in the world, never- 
theless have a fair degree of thrift. 


PRIVATE BANKERS IN MASSACHUSETTS. 


As an indication of the extent of the funds sent from thiscountry 
by foreigners within our domain, we have the results tabulated by 
the Bank Commissioner of Massachusetts for the year ending October 
30, 1909. Sixty-four agencies of this character were under bonds to 
the Department, amounting to $622,500. The amount held for safe- 
keeping was $560,955, which was held by 27 of these agencies. Of 
the amount sent to Italy $385,445 was forwarded for deposit in the 
Italian Postal Savings Bank. The amountsent to Italy was $2,137,204; 
to Russia, $796,258; to Great Britain and Ireland,$519,115; to Greece, 
$203,325; to Austria-Hungary, $181,095; to Turkey, $164,133; Fin- 
land, $52,470; Sweden and Norway, $35,349; to Germany, $16,862; 
other countries, $195,142. The total, $4,300,953 is less by $1,335,000 
than was forwarded in 1907. The small amounts sent to Germany, 
Sweden and Norway confirms a statement made in ‘‘ The Sparkasse,” 
the official organ of the Ge.man Savings Bank Union, incommenting 
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upon the Postal Savings Bank question in the United States, to the 
effect that the emigrants from Germany usually settle here for lite, 
using the present banks, or forming those of their own, and defosit- 
ing in the banks untii enough had been accumulated to buy a home; 
that they had been so doing for a hundred years without a Postal 
Bank, and were perfectly satisfied with the present arrangement. The 
fact that nearly half of the total amount wentto Italy clearly indicates 
what foreigners have ‘‘demanded” a postal bank. 

These ‘*bankers”’ assign three reasons for the continued decrease 
of money sent through this medium ;first, the growing use of the Post- 
Office Money Orders, caused no doubt by the losses sustained in deal- 
ing with irresponsible private bankers, and the lesser cost of such 
orders; secondly, the increased cost of living, compelling larger ex- 
penditures for present necessities; third, that so many were deeply 
in debt as a result of being out of work in 1908 that they had first to 
repay these loans before sending funds abroad. Many of the 27 banks 
receiving money on deposit had a list of borrowers to whom they had 
made advances during the winter of 1908-09. 

The efficiency of the law regulating this class of bankers is well 
illustrated by the fact that all butone met their liabilities in full, and 
against the one an injunction was issued and receiver appointed. The 
Surety Company paid every claim in full upon presentation. It is 
to be hoped that the new law in New York will prove as successful 
in its operation and as strict in its enforcement as that of Massachu- 
setts. 

————_ 


The precise relation existing between labor and capital has always been a vexed 
question. Much has been said and more written on the subject, and the end is not 
yet. A new feature of the controversy appears in the disposition of some capitalists 
to cultivate a spirit of friendliness between employer and employee and to turn away 
from the lawlessness generally attendant upon strikes. It certainly is a gratifying in- 
dication and one that it is to be hoped may lead to a substantial betterment of the 
conditions heretofore existing. In the ‘Century Magazine” for February, this question 
is very ably discussed editorially, saying in part: 

‘*The wisest counselors on both sides are giving up the working hypothesis of 
natural antagonism. 

‘+ All real labor is constructive, no matter whether it is performed by the pro- 
prietor in his office, the foreman at his desk, or the workman at the bench. In this 
country we have been too prone to accentuate the apparent differences, and have there- 
fore created a class distinction. 

‘* Recently, it is pleasing to relate, there has come into the situation a new factor 
which promises a platform upon which both employer and employe can meet halfway, 
to the ultimate benefit not only of both, but also of the general public. This plat- 
form is increasing the demand for a radical change in our industrial liability and 
workmen’s compensation laws. * * New York state has already enacted a law which 
is considered radical by some and faulty by others, but is generally acknowledged to 
be an important step in the right direction. Massachusetts, Ohio, Wisconsin, Indi- 
ana and New Jersey have bills of a similar nature under consideration, and many 
other states are showing signs of an awakening of interest in the enactment of legisla- 
tion which will serve not only to lessen the appalling list of industrial accidents—es- 
timated at 500,000 annually—but will give needed and just relief to the sick, the 
injured, and the destitute, and will also protect the employers’ legitimate interests. 
* * With Germany, industrial human waste is insufferable. It should be so regarded 
in our country. The movement afoot to-day means much for the welfare of the whole 
nation.” 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


ACCEPTANCE OF BILL PAYABLE AT PARTICULAR PLACE. 


Editor Banking Law Journal. PHILADELPHIA, Pa., January 21, 1911. 
Dear Str:—I desire your opinion on the following acceptance: A _ bill of ex- 
change from London, England, is drawn on John Brown, Jr., of Camden, N. J., ac- 
cepted by him and made payable at say, The National Bank of Philadelphia. The 
National Bank of Philadelphia assures us that John Brown, Jr., is perfectly good 
—‘* the salt of the earth,” to use their own expression. Should we object to take 
such an acceptance on the ground that it is drawn on Camden, N. J., and accepted 
and made payable in Philadelphia, State of Pennsylvania? Yours very truly, 
CASHIER. 

Answer.—We think you should object to the acceptance. The 
drawee was entitled to specify a particular place of payment in Cam- 
den, but we think that the designation of a place other than his resi- 
dence (or the place to which the bill was directed) makes his accept- 
ance qualified. The effect of a qualified acceptance is to discharge 
the drawer and indorsers prior to acceptance, unless notice thereof is 
sent to them and they assent or do not express dissent within a rea- 
sonable time. 

The Negotiable Instruments Law provides that ‘‘an acceptance 
to pay at a particular place is a general acceptance unless it expressly 
states that the bill is to be paid there and not elsewhere.” This 
might be construed to cover the present case because the acceptance 
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is ‘‘ to pay at a particular place,” and it might be argued that the 
acceptance is, therefore, a general and not a qualified acceptance. 
But, not finding any decision construing this section, and in view of 
the fact that the statute is a codification of the pre-existing law we 
prefer to believe that this section refers to cases where the drawee 
designates a particular place of payment in the city of his residence. 
We feel then that where a bill is directed to a drawee at Camden, N. 
J., and he accepts to pay in Philadelphia, Pa., his acceptance is quali- 
fied and the drawer or indorsers, if any, are discharged as above set 
forth. If you have consented to such an acceptance the situation 
can undoubtedly be remedied by sending notices to the drawer and 
indorsers under the rule stated above. 

Johan Brown, Jr., of course, is liable on his acceptance, and if he 
proves to be the ‘‘salt of the earth,”’ you are adequately protected in 
any event. 


JUDGMENT NOTE. 


Editor Banking Law Journal. PirtspurGH, Pa., January 7, 1911. 

DEAR Str:—As I have been a regular subscriber of the Bankinc Law JouRNAaI 
for several years, and a close reader of the answers of questions propounded to you, 
will you give me your opinion on the following: 

A comes to the bank and asks for a loan of 3500. Upon inquiry he says: ‘‘ I have 
no indorser, but I have unincumbered real estate of more value than the amount I 
wish to borrow.” He is not willing to ask any person to indorse for him, but is satis- 
fied to give a judgment note for full amount and have same made a matter of record in 
the Prothonotary’s office in the county in which the real estate is situated. He 
gives a promissory note for the same amount, same date and same time to run that we 
hold in the bank. The judgment note we make a matter of record in the Prothono- 
tary’s office. When the promissory note comes due, he comes to the bank and asks 
to renew one-half of the original amount, which is agreed upon, he giving a new 
promissory note for the $250 and paying interest on same. 

Does the payment of $250 in cash and the new note for $250 on time, pay the 
judgment note of $500, which we made a matter of record; and, if it becomes neces- 
sary for us to collect same, can we proceed to collect on the judgment note by allow- 
ing what payments he had made ? 

Is there any Pennsylvania decision covering the point asked for ? 


Yours very truly, PENNSYLVANIA. 


Answer.—lf the $250 renewal note is defaulted you can enforce 
the judgment as to the balance due in the usual course. When the 
judgment note is madea matter of record you are the owner of a 
judgment against the maker, just as though you had brought suit on 
the note and prosecuted the action to final judgment. The note given 
to you is merely collateral security designed to fix the time of pay- 
ment. The payment of $250 and the giving of a new note for the 
balance does not satisfy the judgment. It is merely a part payment 
with new security. 

Of course the intention of the parties governs. The owner of a 
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judgment may receive property, securities, or any other thing of value 
in satisfaction of the judgment, if he so chooses, and when he has 
once accepted any substitute for money, his acceptance becomes irre- 
vocable. But there must be a positive and express agreement to ac- 
cept the substitute for direct payment. Where nothing is said as to 
whether the thing given is in satisfaction of the judgment, no satis- 
faction will be presumed. 


CERTIFICATION BY PHONE. 


Editor Banking Law Journal. Winpsor, Mo., January 18, 1911. 

Dear Str:—Under the Negotiable Instruments Law, can one bank certify a 
check, over the telephone, to another bank? We hold not. We contend that a cer- 
tification must be in writing, in order to be binding. Yours very truly, 

A. L. Durr, Cashier. 

Aunswer.—In our opinion the certification of a check, to be binding, 
must be in writing. The Negotiable Instruments Law, which is in 
force in Missouri, requires an acceptance to be in writing and de- 
clares the certification of a check to be equivalent toacceptance. A 
full discussion of this question can be found at page 21 of the Janu- 
ary, 1909, number of the Bankinc Law JournaLt. You may read 
further on this point by referring to the following issues: March, 
1909, page 180; April 1909, page 256; January, 1910, page 72; and 
May, 1910, page 453. 


PREFERRED CREDITORS IN BANKRUPTCY. 
Editor Banking Law Journal. New York, January 24, 1911. 

Dear Srr:—I am interested to know whether the banker, who has made a loan 
to a merchant on the security of book accounts, will bea secured creditor in case of 
bankruptey of the merchant before collection of the accounts. 

This subject should be generally interesting, as lately some bankers have ventured 
to make loans on assigned book accounts, permitting the borrower to collect said ac- 
counts, as agent for the banker, without notifying the different houses owing the ac- 
counts that same had been duly assigned and transferred to the banker. 

What previous decisions bearing on this subject have been rendered by the courts? 

Yours very truly, BANKER. 

Answer.—The banker, in the case suggested, will be a preferred 
creditor. If the assignment is made to secure a banker for a loan pre- 
viously made, the assigament, to be good must be made more than 
four months before the filing of the petition in bankruptcy. If made 
within the four months-period to secure an existing debt it is a ** pre- 
ference” and not good, if the party benefited had re 1sonable cause to 
believe that a preference was intended. This is ; :ovided in section 
60 of the Bankruptcy Act, which reads as follows: ‘*A person shall 
be deemed to have given a preference, if, being insolvent, he has, 
within four months before the filing of the petition, or after the filing 
of the petition and before the adjudication, procured or suffered a 
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judgment to be entered against himself in favor of any person, or made 
a transfer of any of his property, and the effect of the enforcement of 
such judgment or transfer will be to enable any one of his creditors 
to obtain a greater percentage of his debt than any other of such credit- 
ors of the same class.” 

But where the assignment is made for a present consideration, and 
is accepted in good faith, it is good though made within four months 
of bankruptcy. Thisis provided in section 67 of the Bankruptcy Act. 

Tae meaning of these provisions may be made more clear by il- 
lustrative cases: 

A owes B on a note. More than four months before bank- 
ruptcy A assigns book accounts to B as security tor the note. The 
assignment is good, and B isa preferred creditor. The situation is 
not affected by the fact that the accounts are collected within four 
months of bankruptcy, or are not collected untilaftertheadjudication. 
This was decided in Lowell v. International Trust Co., 128 Fed. 781, 
where it was said: ‘‘ The substantial rights of the parties were fixed 
at the time the assignment was made, and the collections were only 
incidents thereof.” 

A owes Bona note. Less than four months before bankruptcy 
he assigns accounts to B as security for the note but B has no reason- 
able cause to believe that it was intended thereby to give a preference. 
The assignment is here good. But if B has reasonable cause to be- 
lieve, in this case, that a preference is intended, then the assignment 
is voidable by the trustee. 

A wishes to borrow money. He goes to B, who makes a loan to 
him upon his note secured by an assignment of book accounts. B 
acts in good faithinthe matter. The assignment is good whether or 
not A becomes a bankrupt within four months. 


EXTENSION OF TIME ON NOTE. 


Editor Banking Law Journal. Yoakum, Texas, January 7, 1911. 

Dear Str:—Please answer through your valuable columns the following: 

I hold a vendor's lien note against a party, which is endorsed by two responsible 
parties. At maturity the maker is unable to pay, and I agree to extend the time, and 
the indorsers also agree in writing to the extension. The maker agrees in writing 
to pay an increased rate of interest because it is overdue, of which the indorsers have 
no knowledge. 

Are the indorsers released entirely from their liability, because of the increased 
rate or would they be bound under the original terms of the note ? 

Yours truly, SUBSCRIBER. _ 
Answer.—The indorsers are not discharged. They consented to 
theextension oftime. The fact that the maker agrees to pay a higher 
rate of interest does not affect the indorsers’ liability, although they 
could not be held for interest at the advanced rate. 
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PAYMENT OF RAISED NOTE. 
THE ALBANY TRUST COMPANY, 

Editor Banking Law Journal. Aupany, N. Y., January 7, 1911. 

Dear Str:—A gave to B a note for one hundred ($100) dollars, payable three 
months after date. This note was drawn without interest. Bturned the note over to C, 
who in turn delivered it to D, and he had it discounted at Hudson, N. Y. This note 
was drawn without interest, and on the date of its maturity was presented at the bank 
where A kept his account and was certified for the face of the note and interest. A now 
claims that, inasmuch as an alteration was made by adding the word ‘ interest”’, it 
invalidates the instrument, and that the paying bank was responsible for the entire 
amount. 

Will you kindly give us your opinion in regard to this transaction, and greatly 
oblige, Yours very truly, Cuas. H. BisstkuMMER, Vice-President. 

Answer.—The question, as we understand it, refers to the liability 
of a bank to its depositor where a note, made by the depositor, and 
payable at the bank, is raised by the addition of a provision for inter- 
est before it is presented at the bank. It has been held in New York 
that, waere a bank pays a raised check it is liable to the depositor for 
the excess paid. Clark v. National Shoe & Leather Bank, 32N. Y. 
App. Div. 316. We think the case analogous, for a note made pay- 
able at a bank is equivalent toan order on the bank. Therefore, we 
are of the opinon that the paying bank, in the question above written, 
is liable to the maker of the note for the amount of the interest paid. 


DAYS OF GRACE. 

In the January number the question was asked whether a draft 
payable ‘‘at three days’ sight”’ was entitled to grace under the laws of 
Minnesota, 1903, ch. 261, which provides: ‘‘ All promissory notes, 
bills of exchange, and other negotiable instruments, except bills pay- 
able at sight, shall be payabie at the time thereon specified without 
grace.” 

We answered that the statute madean exception as to ‘*‘ bills paya- 
ble at sight,” which exception does not include a bill payable ‘‘at three 
days’ sight,” and that, therefore, a bill payable at three days’ sight 
is not entitled to grace. 

We further stated, however, that the statute in question had been 
amended by section 1 of ch. 345 of the laws of 1905, which reads as 
follows: 

‘* No promissory note, draft, check, acceptance, bill of exchange or other evidence 
of indebtedness, shall be entitled to days of grace, but the same shall be payable at 
the time fixed therein without grace.” 

It has since been called to our attention that the Attorney-General 
of Minnesota has rendered an opinion declaring this amendment in- 
valid on the ground of irregularity in adoption. This leaves the 
former statute of 1903 still in force, and in Minnesota days of grace 
are still allowed on bills payable at sight. 
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RESERVE AGENTS APPROVED IN JANUARY. 


The following banks were approved as Reserve Agents in January: 

National Park Bank, New York, for Western Metropolis Nat. Bank, San Francisco, 
Cal. ; Citizens Nat. Bank, Saint Jo, Tex.; Stock Yards Nat. Bank, South Omaha, Neb. ;: 
Anniston City Nat. Bank, Anniston, Ala.; Farmers & Merchants Nat. Bank, Liver- 
more, Cal.; Citizens Nat. Bank, Wolfe City, Tex. 

Chase National Bank, New York, for First Nat. Bank,Terra Bella, Cal. ; Farmers 
Nat. Bank, Cherokee, Okla.; First National Bank, Amherst, Mass. 

American Exchange National Bink, New York, for Colorado Nat. Bank, Denver, 
Col. ; Citizens Nat. Bank, Durham, N. C.; First Nat. Bank, Birmingham, Ala.: Nat. 
Bank of Baltimore, Baltimore Md.; Nat. Bank of Western Pennsylvania, Pittsburg, Pa. 

Fourth National Bank, New York, for Nat. City Bank, Washington, D. C.; First 
Nat. Bank, Englewood, Col.; Second Nat. Bank, Saginaw, Mich.; Broad & Market 
Nat. Bank, Newark, N. J. 

Merchants National Bank, New York, for Grand Rapids Nat. City Bank, Grand 
Rapids, Mich. 

Mechanics & Metals National Bank, New York, for Grand Rapids Nat. City Bank, 
Grand Rapids, Mich.; Ferris Nat. Bank, Ferris, Tex.; First. Nat. Bank, Morristown, 
Tenn.; Nat. Bank of Baltimore, Baltimore. Md.; First Nat. Bank, Scottsboro, Ala. ; 
Lillington Nat. Bank, Lillington, N. C. 

Liberty National Bank, New York, for Grand Rapids Nat. City Bank, Grand Rap- 
ids, Mich.; Nat. Bank of Baltimore, Baltimore, Md. 

Hanover National Bank, New York, for American Nat. Bank, Sioux Falls, 8S. D. 

Seaboard National Bank, New York, for First Nat. Bank, Kingston, Okla. 

Mercantile National Bank, New York, for Hopewell Nat. Bank, Hopewell, N. J. 

Continental & Commercial National Bank, Chicago, for California Nat. Bank, 
Santa Ana, Cal.; Western Metropolis Nat. Bank, San Francisco, Cal.: Nat. Bank of 
Luverne, Luverne, Minn.; City Nat. Bank, Fulton, Ky.; First Nat. Bank, George, 
lowa: First Nat. Bank, Holdrege, Neb.: Stock Yards Nat. Bank, So. Omaha. Neb.: 
Nat. Bank of Baltimore, Baltimore, Md.; American Nat Bank, Caldwell, Idaho; First 
Nat. Bank, Nampa, Idaho; Calcasieu Nat. Bank, Lake Charles, La. 

National City Bank, Chicago, for First Nat. Bank, Bryan, Tex.: First Nat. Bank, 
Dewitt, lowa; Grand Rapids Nat. City Bank, Grand Rapids, Mich.; American Nat. 
Bank, Alamosa, Col.; First Nat Bank, Angola, Ind.; American Nat. Bank, Sioux 
Falls, 8. D.; First Nat. Bank, Gary, Ind.; Union Nat. Bank, Pittsburg, Pa. 

Corn Exchange National Bank, Chicago, for Grand Rapids Nat. City Bank, Grand 
Rapids, Mich.; Yorkville Nat. Bank, Yorkville, Ill.; California Nat. Bank, Santa 
Ana, Cal.; Georgetown Nat. Bank, Georgetown, Ky.; First Nat. Bank, Gary, Ind. ; 
First Nat. Bank, Bowie, Tex.; First Nat. Bank, Marion, Ind. 

National Bank of the Republic, Chicago, for Grand Rapids Nat. City Bank, Grand 
Rapids, Mich.; First Nat. Bank, Gary, Ind. 

Fort Dearborn National Bank, Chicago, for Nat. Bank of the Republic, Kansas 
City, Mo.; First Nat. Bank, Wichita Falls, Tex. ; First Nat. Bank, Englewood, Col. ; 
Holston Nat. Bank, Knoxville, Tenn.; Commercial Nat. Bank, Kansas City, Kans. ; 
Angelina County Nat. Bank, Lufkin, Tex.; Merchants Nat. Bank, Vicksburg, Miss. ; 
First Nat. Bank, Liberty, Mo. 

Girard National Bank, Philadelphia, for First Nat. Bank, Plainfield, N. J. 

Franklin National Bank, Philadelphia, for Grand Rapids Nat. City Bank, Grand 
Rapids, Mich. 

First National Bank, Denver, for First Nat. Bank, Englewood, Col. 

Third National Bank, St. Louis, for Grand Rapids Nat. City Bank, Grand Rapids, 
Mich.; First Nat. Bank, Lone Oak, Tex.; Citizens Nat. Bank, Quanah, Tex.: Stock 
Yards Nat. Bank, South Omaha, Neb.: First Nat. Bank, Walnut Ridge, Ark.: Merch- 
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ants Nat. Bank, Salem, Mass.; First Nat. Bank, McKinney, Tex.; Nat. Bank of Balti- 
more, Baltimore, Md. 


First National Bank, Cleveland, for Grand Rapids Nat. City Bank, Grand Rapids, 
Mich.; City Nat. Bank, Council Bluffs, Iowa; First Nat. Bank, East Liverpool, Ohio. 

Mellon National Bank, Pittsburg, for American Nat. Bank, San Diego, Cal. ; 
Aliquippa Nat Bank, Aliquippa, Pa. 

Security National Bank, Minneapolis, Minn., for First Nat. Bank,McClusky, N.D. 

Union National Bank, Cleveland, Ohio, for First National Bank, Newark, Ohio. 


ALABAMA BANKERS’ CONVENTION. 


“THE annual convention of the Alabama Bankers’ Association was held at Montgomery, 
January 18th and 19th. The attendance was large and unusual interest was mani- 
fested in the proceedings, it being, in many respects, the most important conven- 

tion ever held by the association. The early date of holding the convention was 

arranged so that proper action might be taken on the bill now before the legislature 
providing for a state banking department, presided over by a superintendent, similar 
to the laws now in operation in other states. 

After the convention was organized the president, W. L. Lancaster, president of 
the Bank of Wetumpka, delivered the annual address, saying in part: ‘+ Now in refer- 
ence to the bill of the legislative committee: As president of your association I heartily 
indorse this bill. I do so not that I agree to the letter with everything in the bill, for 
if [had drawn it up T might have had some things a little different according to my 
own personal ideas, but I indorse this bill as a whole, because I believe it comes as 
near or nearer satisfying all the needs of expert supervision and management of banks 
in this state than any other that could be devised, with the various interests at stake 
to be considered and provided for, and so many different ideas held by different bankers 
on this subject tobe reconciled; and it is in this light I believe this bill to be nearly 
ideal. I had hoped that the committee might find some way to satisfy our branch bank 
friends without weakening the bill. They tell me not; and as I am not prepared to 
meet their argument against this method of banking I am forced to conclude that not- 
withstanding strong personal friends are engaged in branch banking that this part of 
the bill will have to stand somewhat as written. If we could always have the strong 
personalities, now at the head of these institutions of the state and none others, we 
might be willing to do otherwise, but laws cannot be made to fit particular individuals 
and localities, but must be made to fit all characters and conditions.” 

Resolutions were passed approving of a state appropriation for farm demonstration 
work and also to aid in exterminating the boll weevil and other agricultural pests. 

A resolution was adopted indorsing New Orleans as the logical place for holding 
the Panama Canal Exposition in 1915. 

The chief topic of discussion was the proposed state banking law, and resolutions 
were unanimously adopted pledging full support to the measure by the banking interests 
of the state. 

The following were elected officers for the ensuing year: President, Frank 8. 
Moody, president First National Bank, Tuscaloosa; vice-president, W. H. Manly, 
cashier Birmingham Trust & Savings Co.: secretary-treasurer, Mc Lane Tilton Jr., 
cashier First National Bank, Pell City. Mr. Tilton was reelected. Vice-presidents 
for each group were elected as follows: 8. 8. Broadus, Decatur; J. H. Cranford, Jasper; 
W. T. Brown, Odenville; J. B. Greene, Opelika; Walter J. White, Uniontown; G. 
L. Comer, Eufaula; J. B. Barnett, Monroeville; J. R. Clark, Geneva. 
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MERCHANTS’ NATIONAL BANK OF NEW YORK. 


For nearly one hundred and eight years this grand, old financial institution has 


served its patrons faithfully and well. During that time has occurred every crisis, 
financial or otherwise, that has befallen this country since it threw off the British yoke, 
and during all those years its policy has been one of conservatism, which always in- 
spires confidence; and to that is largely due the splendid position which this bank holds 
in the financial world today. It is safe to say that the present management is ad- 
hering strictly to the traditions of the past, and no stone will be left unturned to give 
the best service possible in every department of banking. The last statement to the 
Comptroller of the Currency shows: Deposits $22,149,351; surplus and _ profits 
$1,835,459; capital $2,000,000. Loans and discounts $15,915,929; U.S. and other 
bonds and securities $3,774,237; banking house $995,257; cash, due from banks and 


exchanges for clearing house $7,223,643; total resources $27,919,160. 


THE MERCANTILE NATIONAL BANK OF NEW YORK. 


Charles H. Imhoff has been elected a vice-president of the Mercantile National 
Bank, succeeding the late Miles M. O’Brien. Mr. Imhoff was, for a number of years, 
vice-president of the Chatham National Bank and formerly head of the bond depart- 
ment of Harriman & Co. He is well known in local banking circles and also throughout 
the country, especially in the West. The Mercantile is to be congratulated upon this 
addition to its official staff. The January 7 statement to the Comptroller of the Cur- 
rency is as follows: Deposits $13,387,000; surplus and profits $2,678,724; capital 
$3,000,000. Under resources, loans and discounts are: $12,598,000; U. S. and 
other bonds and securities $1,171,654; due from banks $1,700, 428; cash on hand, 


exchanges for clearing house and due from U. 8. Treasurer $4,176,673; total resources 
$19,647,064. 


CHEMICAL NATIONAL BANK, NEW YORK. 


Announcement has already been made of the important changes in the official 
staff of the Chemical National Bank. On January 1, William H. Porter, who suc- 
ceeded George G. Williams as president, in 1903, resigned to become a partner in 
the banking firm of J. P. Morgan & Co. He remains, however, in the board of di- 
rectors. Mr. Porter’s connection with the bank dates from 1898, at which time he 
was made vice-president. At a subsequent meeting of the directors Joseph P. Mar- 
tindale was elected president and Herbert K.Twitchell, vice-president, to succeed Mr. 
Martindale. Both men are prominent in banking circles, and their elevation to their 
new positions is considered an evidence that the former conservative policy of the 
Chemical will be maintained. 

Mr. Martindale was born in Brooklyn in 1862. He attended public and private 
schools in that city, and later spent two years in the Medina, N. Y., Academy, where 
he graduated. He entered the Chemical Bank as a clerk in 1878, was appointed as- 
sistant cashier in 1902, and in 1907 was elected a director and vice-president—his 
connection with the bank covering a period of over 32 years. Mr. Twitchell was for 
many years assistant cashier of the Chase National Bank, resigning about four years 
azo to accept a similar position with the Chemical. The official staff of the Chemical 
National Bank is as follows: Joseph B. Martindale,president; Herbert K. Twitchell, 
vice-president; Francis Halpin, cashier; James L. Parson and Edward H. Smith, as- 
sistant cashiers. 
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NEWLY-ELECTED PRESIDENT OF THE CORN EXCHANGE BANK. 
The election of Walter E. Frew as president of the Corn Exchange Bank of New 
York, to succeed William A. Nash, who was made Chairman of the Board, is a just 


recognition of meritorious services rendered that institution by Mr. Frew. The re- 





WALTER E. FREW, 
President Corn Exchange Bank, of New York 


sponsibilities, that to-day rest upon the management of a large banking institution in 
one of the principal money centers, make it absolutely essential for those who constitute 
the management to be of the highest type of men known in the business world. 
Hence, it is not until a man has thoroughly demonstrated from every standpoint that 
he is ‘‘worthy of his hire” can he, or should he, be placed in charge of a bank’s affairs. 
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The career of Walter E. Frew furnishes another illustration of what may be accom- 
plished by young men having reasonable ability, a sufficient amount of energy and 
ambition, and a determination to succeed in their vocation. Mr. Frew’s career, from 
the time he found employment as an office boy in a stock broker's office at the age 
of fifteen, is worthy of special mention. He remained in his first position six years, 
from 1879 to 1885. He then entered the Eleventh Ward Bank, and occupied a clerical 
position until 1889, when he was made cashier of the Bank of Long Island City. 
Six years later, in 1895, he was elected president of that institution. In 1899, within 
another four years, he became vice-president and a director of the Corn Exchange 
Bank, and in January, 1911, he was elected president. 

Thus it is that a young man, with no other resources than his ability and ambition 
and a true, moral idea of duty, can reach the highest round in the ladder of success. 

Besides being president and director of the Corn Exchange Bank, Mr. Frew is a 
director of the Bankers Trust Company, a trustee of the Dry Dock Savings Bank, and 
secretary, treasurer and a director in the Queens County Safe Deposit Co. 

He was a member of the loan committee of the New York Clearing House during 
the turbulent times of 1907 and 1908, and Secretary of the Association from 1904 to 
1906. 

He is a member of the Union League, Metropolitan and Lotus Clubs of New 
York, and also a member of the Garden City Golf Club, Garden City, Long Island. 

The Corn Exchange Bank is not only the largest state banking institution in the 
United States but it is one of the most substantial banks on the American Continent. 
It successfully operates twenty-five branches in Greater New York, which demonstrates 
the efficiency of the state law permitting branch banks. 


It has a capital and surplus of $8,000,000, and deposits aggregating $55,000,000. 


THE SUPREME COURT OF THE UNITED STATES. 


The great corporate interests of the United States are looking forward to two de- 
cisions that will, no doubt, be handed down in a short time by the Supreme Court; 
these are the Standard Oil and American Tobacco cases. These cases were unavoid- 
ably delayed by the death of two of the justices which caused them to be re-argued 
before the new members. 

These two cases have a greater bearing upon general business conditions than the 
Northern Securities case, as they are both industrial, and much broader in scope. 
Should they both be decided adverse to their respective companies it is generally 
conceded that each company will have, outlined, a complete new plan under which to 
operate; and it is not at all likely that the business of either company or the general 
business of the country will suffer any material relapse. 

The picture, which we present herewith, was reproduced from a photograph 
made by the well-known photographer, Clinedinst, of Washington, D. C.; and is the 
first group of the full bench made since 1905. The photograph is of three sizes, viz: 


8 x 10 inches, 14 x 17 inches and 18 x 22 inches, and can be procured by addressing 


Mr. Clinedinst. This picture was posed, personally, by him in his studio, at 
Washington. 








L 


-SOULOTT [JOpua AY 40AY QO 


“HW uyor 


PUBLAVyY 
SdoquBAdg] UA 


Peau yOW Ydosof SILA “CE PAUApA oTsNy? Jory 


tL MURIEL AA 


‘<uq 





(Quoi O} 4joy, Woda) HULpURng 


SULEM 


9010 FY 


‘H 


ANKAUdAS SALV.ALS GULINDA 


Suo}'y] 


‘suqpo 


soyonyy “a 


“sor 


Jayony 


‘ysurponto 4q IY Fskdog 


“LYUDO00 


THE SUPREME COURT OF THE UNITED STATES. 





~ 








178 THE BANKING LAW JOURNAL. 


NELSON N. LAMPERT’S ADDRESS ON ALEXANDER HAMILTON 
BEFORE THE HAMILTON CLUB OF CHICAGO. 


‘*HAMILTON, THE FINANCIER.” 


‘** It has taken the American nation a century and a quarter to come to a fair ap- 
preciation of those ideas in finance and government which distinguished the public 
career of Alexander Hamilton, whose memory we honor tonight. 

‘* Hamilton’s whole life was a lesson to posterity. 

‘* It pleases me beyond expression that this great club is doing its part not only 
to perpetuate the name of Hamilton, but to give vitality and permanency to his views. 

‘* Hamilton as the leading financier of Washington’s day, the formative period 
of this government, gave to this nation its first idea of reliable banking and the bene- 
fits of a tariff on imports. 

* Strange as it may seem to us at first thought, the dominating theory in bank- 
ing today is that which was first promulgated in America by Alexander Hamilton. 

‘+ After a century we can truly say in spite of one great civil war and some minor 
contests our federal constitution has kept the American union in such profound peace 
as was hardly ever seen before in any part of the eaith. At the same time local self- 
government has not been seriously interfered with and the just rights of states have 
been duly respected. This great success has been largely due to the fact that under 
Washington and Hamilton a sound and correct start was made. 

‘¢ The money question was most pressing from the start. Since the old conti- 
nental congress had been unable to pay its debts, American credit was dead. In 1784 
Amsterdam bankers refused to lend so small a sum as $300,000 on the pledge of the 
United States. 

‘+ Hamilton was only thirty-two years of age when he became Secretary of the 
Treasury. The federal constitution had just been adopted under his able leadership. 
Washington became president and congress passed an act creating the treasury de- 
partment. So pre-eminent had Hamilton become as a financial leader that no other 
person was scriously considered for the post of finance minister. Friends and foes 
declared him to be the most suitable man in the country for the difficult work of 
creating a financial system. Ina report to congress early in his administration set- 
ting forth his policy, Hamilton used these words: ‘ To justify and preserve the con- 
fidence of the most enlightened friends of good government, to promote the increasing 
respectability of the American name, to answer the calls of justice, to restore landed 
property to its due value, to furnish new resources both to agriculture and commerce, 
to cement more closely the union of the states, to add to their security against for- 
eign attack, to establish public order on the basis of an upright and liberal policy— 
these are the great and invaluable ends to be secured by a proper and adequate pro- 
vision at the present period for the support of public credit.’ 

‘+ As Daniel Webster afterwards said of him, ‘ He touched the dead corpse of 
public credit and it sprang upon its feet." Hamilton understood that it is impossible 
to keep one’s credit without paying one’s debts.- Hamilton proposed that the gov- 
ernment shou!d accurate'y compute all the debts of the continental congress, both 
foreign and domestic, and pay the whole amount in full, with interest. That point 
he carried. Then he proposed something that surprised everybody and alarmed many. 

. He proposed that the debts of the separate states should be assumed and paid by the 
federal government. Mark the profound wisdom of that proposition. Most of the 
creditors to whom the states owed money were American citizens. If the United 
States assumed the state debts all those creditors would at once become creditors of 
the United States and all would be eager to have the federal government get an ample 
revenue to enable it to pay its obligations. That would result in building up a party 
directly interested in strengthening the federal government. Another of Hamilton's 
proposals with the same end in view was the establishment of a great central bank in 
which the national government should be a shareholder and partly a director. * * 

‘¢The assumption of state debts was a master stroke of policy in strengthen- 
ing the Union. However, in order to pay all these old debts, state and national, con- 
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gress must have a revenue, and it must have a revenue in order to pay the current ex- 
penses of the government. People were terribly afraid of having their taxes in- 
creased. A direct tax would perhaps have been resisted, but an indirect tax was 
adopted in the form of a tariff on goods imported from foreign countries. 
‘* We are still disputing whether the foreigner or the American pays the tariff tax. 
‘+ By a very moderate tariff Hamilton obtained at once revenue enough to carry 





NELSON N. LAMPERT, 
Vice-President Fort Dearborn National Bank, Chicago. 


on the government and pay all the debts. He also recommended that the tariff be 
used to encourage native manufacturers as well as to obtain revenue. He saw that 
manufacturers were likely to spring up and that it would be well to interest the own- 
ers to benefit and strengthen the nation. 

‘¢ In a national bank Hamilton perceived means of restoring general confidence, 
so important to large business transactions. In the issue of bank notes he saw an ad- 
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dition to the circulating medium of the country and a great expansion of credit. 
These notes would have the strength imparted by the close alliance between the bank 
and the government without the dangerous qualities inherent in irredeemable paper. 
Facilities for exchange and for the transaction of business throughout the states 
would be promoted to a degree which we can hardly conceive without picturing to 
ourselves a community almost utterly destitute of all the appliances by which the vast 
concerns of the business world are now kept in daily motion. All these great bene- 
fits wing from the national bank were correct in theory and proved equally so in 
practice.” (Applause.) 

Mr. Lampert is the first Vice-President of the Fort Dearborn National Bank of 
Chicago. He belongs to the younger generation of bankers, who are today very largely 
responsible for the marvelous progress in the banking business in this country during 
the past decade. He began his banking career when a boy in the Fort Dearborn 
National, and the position he now holds is a result of his own energy and ambition 
coupled with a requisite amount of ability and a determination to succeed in the busi- 
ness he believed he was adapted to. The Fort Dearborn is today one of the leading 
substantial banks of Chicago. Its growth has been of that steady character that in- 
spires confidence in a community. 


NEW QUARTERS OF THE FOURTH NATIONAL BANK, OF 
NEW YORK. 


The building occupied by the Fourth National Bank has been completely trans- 
formed by the extensive alterations that are now fully completed. It can truthfully 
be said that this bank now occupies one of the finest structures in this country. The 
main entrance tothe building has been moved from the first floor to the level of the 
street from which one enters directly into a roomy vestibule and hall leading to the 
staircase and elevators. On either side of the entrance hall are doors leading to the 
offices on the basement floor. 

On either side of the entrance doors curving marble steps lead up to the main 
banking floor of the building ending on a broad landing outside the entrance. From 
this landing, which is covered with a bronze coffered ceiling and lighted by a large 
bronze lamp of classic design, one enters directly to the banking room which runs 
the whole length of the block on Nassau Street from Pine to Cedar, a distance of 150 
feet, making it, with only one or two exceptions, the largest banking floor in the 
United States. The walls of the banking room are finished with panelling of old 
English oak reaching to the ceiling. The large panels are selected to show a rich 
effect of graining. All the furniture is also of oak. The floor in the public space is 
of Tennessee marble, and the electric light chandeliers are of bronze. The general 
character of the whole interior of the banking room is of a dignified reserve and so- 
briety, being rich but not gaudy. 

Opening out of the banking room, in the building owned by the bank at 22 Pine 
Street, is a suite of rooms provided for the ofticers, directors and clients of the bank. 
These rooms, including the directors’ meeting room in the rear of the building, are 
also finished in English oak, the walls panelled up to the ceiling which are treated 
with decorative plaster work in English design. 

Extensive locker rooms have been provided in the basement, for the use of the 


employees, while a fine, new lunch room with kitchen, pantries, etc., has been built 
on the roof of the building. The officers are also provided with a private dining room. 

While all the appointments and arrangements of the reconstructed building are 
essentially modern, there has still been maintained, throughout, that dignity and 
simplicity which have always been in harmony with the historic conservatism of the 
Fourth National Bank. 
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SAMUEL S. CAMPBELL, 


Vice-President of the Fourth National Bank, of New York. 

The election of Samuel S. Campbell as vice-president of the Fourth National 
Bank is substantial evidence of the sound judgment of the management and directors 
of that institution. Mr. Campbell began his banking career about twenty-five years 
ago under Mr. J. G. Cannon, in the Fifth Avenue Bank, at a time when Mr. Cannon 
was cashier of that institution. In passing through the various grades of banking 
in the Fifth Avenue, Mr. Campbell demonstrated his ability to the management of 
that bank, and at the same time attracted the attention of the management of the 





SAMUEL S. CAMPBELL. 


banks down town; and in 1896 he was tendered the assistant cashiership of the Mer- 
chants’ National. There his close application and knowledge of the banking business 
he had acquired in his early training, received proper recognition and he was ad- 
vanced to the cashiership in 1903, which position he held until 1906, when he ac- 
cepted the vice-presidency of the United States Mortgage and Trust Company. Further 
evidence of his popularity and standing is illustrated in his being made president of 
the Night and Day Bank in 1908, which position he held until he was called to the 
Fourth. While Mr. Campbell belongs to the younger generation of bankers, he has 
spent twenty-five years in the business and his election to his present position is the 
best evidence of his usefulness to one of the most substantial and influential banks in 
this country today. 













The Nassau Bank of New York, one of the 
old-time state banks in the downtown section 
of the city, has decided to nationalize and will 
be known, after March 1, asthe National Nas- 
sau Bank, its conversion into the national sys- 
tem having already been approved by the 
Comptroller of the Currency. The bank was 
organized in 1852 and is one of the charter 
members of the clearing house association. 
Edward Earl, the president,has been connected 
with the bank for nearly twenty-five years. 
Since he became president, two years ago, the 
deposits have nearly doubled and now aggre- 
gate about $10,000,000. The capital will re- 
main at $500,000. The Nassau Bank has a 
large out-of-town business, its daily country 
collections averaging from $1,000,000 to $1,- 
500,000. Under the national system it will be 
eligible as a reserve agent, so that these collec- 
tions may remain as deposits. Besides, under 
the national charter, it isgiven the currency issu- 
ing privilege and the right to membership in 
the new Aldrich currency reform measure, at 
present known as the Reserve Association of 
America. In addition to the president the 
bank's official staff isas follows: J. Christy Bell 
and John Munro, vice-presidents; W. B. No- 
ble cashier; H. P. Sturr, N. D. Alling and R. 
M. Bailey, assistant cashiers. 





The Liberty National Bank of New York, in 
its report of January 7, to the Comptroller of 
the Currency, shows deposits $20, 586,178; sur- 
plus and profits $2,692,668 and $1,000,000 cap- 
ital. Loans and discounts $13,682,156; U. S. 
bonds and other bonds and securities $2,199,- 
487; cash, due from banks and clearing house 
exchanges $8,890,269. Total resources $24,- 
771,913. 





At the close of business January 7, the Han- 
over National Bank of New York reports $84,- 
217,674 deposits and $12,155,934 surplus and 
profits. Loans and discounts aggregate $53,- 
658,037; U.S. bonds, other bonds, securities, 
etc., $8,950,170; banking house $5,343,000; 
cash on hand, due from banks and exchanges 
for clearing house $32,863,581 Capital $3,000, - 
ooo and total resources $100,81 4,792. 
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The Nationa! Park Bank of New York has 
added Edward C. Wallace to the board of di- 
reetors and Louis F. Sailer has been appointed 
an assistant cashier. Depos ts, according to 
the January 7 statement, were $101,804,317; 
surplus and profits $12,511,919. 





The Merchants National Bank of Burlington, 
Iowa, by its last statement to the Comptroller 
of the Currency shows increasing prosperity. 
Deposits are $1,044,0c0; loans and discounts 
$805,560; U. S. bonds and other bonds and 
securities $334,484; banking house and real 
estate $49,800; cash on hand, due from banks 
and U.S. Treasurer $187,223. Capital is $100,- 
000; surplus and profits $139,244; total re- 
sources $1,383,716. 





The Third National Bank of St. Louis, ac- 
cording to its last statement tothe Comptrol er 
of the Currency, is still forging ahead. Deposits 
aggregate nearly $34,000,coo, with capital 
$2,000,000 and surplus and profits $2,133.855. 
Loans and discounts are $19,038,oco; U. S. 
bonds and other bonds and stocks $3,568,511; 
banking house and real estate $950,000; cash 
and sight exchange $16,179,455. Total re- 
sources $39,735,888. 





The twenty-first annual convention of the 
Missouri Bankers’ Asscciation will be held in 
Kansas City, May 24 and 25. It is hoped to 
break all previous records for attendance and 
features of interest, and if the plans of the 
secretary, W. F. Keyser, of Sedalia, are carried 
out it will be a great success. In addition to 
this, Secretary Keyser is making a determined 
effort to break up bank burglaries which, of 
late, have been quite numerous in some west- 
ern states. He has sent circular letters to 
every member of the association giving direc- 
tions as to what to do and also to sheriffs and 
police officers throughout the state, cflerirg a 
liberal reward for the apprehension and con- 
viction of all bank burglars. The association 
is certainly fortunate in having such a wide- 
awake secretary. 





At the annual meeting of the Fort Dearborn 
National Bank of Chicago, all the old officers 
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and directors were elected. J. Fletcher Farrell 
was also added to the board. The growth of 
this bank during the past three years has been 
phenomenal. In February, 1908, its deposits 
were $9,887,554. Today they are in excess of 
$17,000,000. Loans and discounts are $11,- 
137,285; United States and other bonds and 
securities $2,045,174; cash and exchange $6,- 
480,556 and total resources nearly $20,000,000, 
Capital is $1,500,000 and surplus and undi- 
vided profits $424,000. The bank will remove 
about April 1, to its new location in the Amer- 
ican Trust Building when, it is understood, a 
trust company will be organized under a char- 
ter secured some years ago, to be known as the 
Fort Dearborn Trust & Savings Bank. 


The Continental and Commercial National 
Bank of Chicagohas issued a very useful book- 
let which it styles ‘‘ The Year of Readjust- 
ment." It comprises the principal events that 
have occurred in the history of a very remark- 
able twelve-month period; what has happened 
in 1910, in finance, trade and politics ; import- 
ant movements in foreign markets as well as 
in this country, and also showing what liquida- 
tion has done for the markets. Each month is 
treated separately and altogether it furnishes a 
very valuable compilation for the use of the 
banker or business man. The conclusion ar- 
rived at is, that while there may be further re- 
adjustment in some particular quarters, it is 
reasonable to think that in the majority of in- 
dustrial departments the process is completed. 
A statement of this bank's condition at the close 
of business January 7, is as follows: Deposits 
$151,119,060; capital $20,000,000; surplus and 
profits$9,722,053 Loans and discounts $107,- 
840,034; U. S. bonds and other bonds and se- 
curities $20,941,148; bank building and other 
real estate $1,638,242; cash, due from banks 
and U. S. Treasurer $58,921,714; total re- 
sources $189, 348,144. 


The Corn Exchange National Bank of Chi- 
cago, in its recent statement to the Comptroller 
of the Currency reports condition as follows: 
Deposits $56,164,024; capital $3,000,000 and 
surplus and profits $5,569,319. Loans and dis 
counts $35,898,832; U. S. and other bonds 
$3,620,666; new bank building $2,000,000 ; 
cash on hand, due from banks and checks for 
clearing house, $22,414,454; total resources 
$65,937,298. 
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C. C. Hammond, formerly assistant cashier 
of the Duquesne National Bank of Pittsburg, 
has recently been appointed to the same posi- 
tion in the Columbia National Bank. Mr. Ham- 
mond is one of the best known of Pittsburg’s 
younger bankers. He commenced his banking 
career in the National Exchange Bank of Steu- 
benville, Ohio, then came to Pittsburg where 
he became connected, for a while, with the 
Bank of Pittsburg, N. A. Later on he was 
elected secretary of the Guarantee Title & 
Trust Co. The statement of the Columbia Na- 
tional under the recent Comptroller's call is an 
excellent one. Deposits are nearly $7,000,000 
and surplus and profits $1,079,coo. Loans and 
discounts $3,649,738; United States and other 
bonds and securities $1,591,822; banking house 
and other real estate $1,337,310; due from 
banks, cash and exchanges for clearing house 
$2,118,106; total resources $8,696,981. Capi- 
tal $600,000. 


The First National Bank of Denver now oc- 
cupies one of the finest banking homes west of 
New York, having recently moved intoits new 
quarters. Noexpense has been spared in fit- 
ting up the new bank in the most modern style. 
The main lobby contains 4,000 square feet of 
space and 1,600 lamps are used for lighting. 
On the second floor are rooms for the directors, 
the legal force and the clerk's retiring rooms. 
Another feature is a library for the use of the 
clerks, containing works on finance and other 
subjects of interest to bank employees. Also 
a writing room for the use of customers and 
others who wish to discuss matters of business 
without standing in the lobby. This latter 
feature is something entirely new to banks in 
Denver, and is an evidence of the progressive 
management which has ever characterized the 
First National. 


The annual banquet and meeting of the New 
York City group of the New York State Bank- 
ers’ Association was held January 16 Over 
six hundred were in attendance, including many 


prominent out-of-town bankers. Francis L. 
Hine, president of the First National Bank of 
New York and chairman of the group, pre- 
sided. Speeches were made by ex Governor 
Black of New York, President Schurman, of 
Cornell University, and ex-Congressman J. 
Adam Bede, of Minnesota. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks 


, Teported to the New 


York Clearing House for the weeks ending January 29, 1910, and January 28, 1911, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 





Loans and 


Loans and | 





Discounts, Discounts Deposits, Deposits, | Deposits. 
BANKS. Average, Average, || *Average, tAverage, (Per Cent. of 
1910. IQI1. 1910. IQIt. Inc. Dec, 
Bank of N. y. N. B. A....| $19.357.000) $20,719 000]] $ 17,336,000; $ 18,767,000) 8.2.... 
Bank of the Manhattan Co. 30,97 5.000 34,500,000 38,600,000 38,600,000] ... 
Merchants’ National ..... 18,714,000 20, 597.000 18,993,000 21,119,000] 11.1 
Mechanics & Metals Nat. 52.048,700 5 3.237.900 51,891,100 5 3.158.300) 2.4 
Bank of America........ 25,208, 100 26,967,700 25,776,200 27,701,800} 7.4).... 
Phenix National......... 7.544.000 6.758,000 6,988,000 5-937,000) .... | 15 
i eee 171,377,000 160,069,500 169,720,600! 166,182,300; ... 2.8 
Chemical National....... 27,585,800 30,553,700 25,617,600 29,359,200] 14.6 . 
Merchants’ Exch.National| 6,08 3.100 6,995,500 5,914,400 7,163,100|- 21.1). 
Gallatin National........ 8.372,700 8,356,100 6,531,400 6,561,800 4 
Nat. Butchers & Drovers.| 2,179,800 2,240,500 2.277.900 2.431,300) 6.7). 
Greenwich.............. 7,434,000 7,566,700 8, 368.500 8.501.500} 1.5. 
American Exchange Nat. 29.7 15,600 37,796,800 22,109,600 37,168,000} 6.8 
Nat Bank of Commerce..| 141,249,200 —_149.079,300|]  119,033.200) 127,062,000) 6.4 ... 
Mercantile National...... 14,046,000 14,162,100 10,687,200 10,638,600 4 
Eee 4.064,000 3,825,000 3,887,600 3.489.000] .... 10.2 
Chatham National....... 7,059, 300 8,669,700 7,647,900 9,434,000] 23.3... 
a. 3 eee 1,891,500 1,658,100 2,41.4.000 2,276,0co| ... | 7.9 
Hanover National ....... 63,501,000 67.716,700 73,389,600 77.834,800| 6. 
Citizen’s Central National 21,872,700 23,170,300 21,442,000 22.975,200| 7.1 
eae 6.456.300 7.348,400 7,163,600 8.449,200| 17.9 
Market & Fulton Nat..... 8.31 3,600 8,975,400 8,126,300 9.155.700] 12.6 
Metropolitan Bank....... 12,047,800 10,7 33,600 12,141,000 10,807.400 10.9 
Corn Exchange...... 42,948,000 41,216,000 50,61 3,000 48,525.000 «aia 
Importers & Traders’ Nat 25,675,000 26,572,000 23,203,000 24,467,000] 5.4.... 
National Park...... 81,016,000 82,085.000 91,020 000 85.897.000 ~<} SS 
East River National..... 1,589,400 1,516,800 1,899,900 778,800] ... | 6.3 
Fourth National...... 22,539,000 31,964,000 27,582,000 34,163,000 ee 
Second National.. ...... 12,440,000 12,930,000 12,096,000 12,925,000} 6.8 ... 
First National .......... 107,359,600' 101,390,300 101,585,000 98,706,400] ... 2.8 
Irving National Exchange 21,203,400 24,412,100 22,581,500 25,434,000] 12.6).... 
pin LE 3.554.000 3.353.000 3.796.000 3,471,000] .... 8.5 
N. Y. ‘County National. 7,870,400 7.944.600 8.056,600 8,121,100 tees 
German-American....... 4.052.900 4,043,000 4,011,300 4,003 O00) .... : 
Chase National.......... 67.545.400 77,144,000 79.710,800 86,101,coo} 8. .... 
Fifth Avenue............ 13,252,400 12,878,800 15,02 4.300 1 4.429.900 3-9 
German Exchange....... 3,62 28. 700 3.450.700 4,1 34.700 3,610,800] ... 12.6 
ere 4,630,200 5,005,500 §.226,2 5,787,500) 10.7).... 
Lincoln National........ 18,092,300 1 3,707.200 20,333.900 14,279,000} ... [29.7 
Garfield National........ 7.737.200 8.808,400 7.848 800 9,064,100] 14.7).... 
Fifth National .......... 3,427,600 3,263,500 3.597.300 3,496,900) ....| 2.7 
Bank of the Metropolis... 11,337,500 11,994.200 11,315 500 52,132,000] 7.2|...- 
West Side Bank......... 4.247.000 4,068.000 4,611,000 4,538. 000) 1.5 
Seaboard National....... 17.958.000 22,141.000 20,463.000 25.929,00C| 26 7|.... 
Liberty National......... 17.561,900 18,717,200 17,819.900 19, 409,700| 8.9). 
N. Y. Produce Exchange .| 7,369,300 7.954.090 8,813,200 9.360.400] 6.2).... 
rrr 1 3,925.000 15,114,000 17,273,000 18.979.000| 9.7). 
Fourteenth Street Bank... . | 5.568.500 5,625,900 6.214.800 6.263.200) he 
Coal & Iron Nat'l Bank. .| 5.852.000 5.785,000 5.-735,000 5,932,000} 3.4). 
Union Exchange Nat.... | scback aS 9.193, 500 eteaues 9.245.500! ....|. 


Totals 





ist. 218 476,900/$1. 273.974, 700/81, 240,781 Sons, 900.821.5090 





+ United States Deposits included, $1,672,900. 


* United States Deposits included, $1,661,000. 


t Consolidation of Mechanics’ National and National Copper Banks. 





